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DECISION AND DISMI!JSAL  OF COMPLAINT

On December 10, 1991 Local 818 of Council 4, AFSCME, AFL-CIO filed a
complaint and an amended complaint on May $1992  with the Connecticut State Board of
Labor Relations (the Labor Board) alleging that the New Britain Board of Education (School
Board) had engaged and was engaging in practices prohibited by the Municipal Employee
Relations Act (MERA),  including 67-470(a)(6).  Specifically the complaint alleged that the
School Board refused to adhere to the Arbitration Decision in Case No. 9091-A-83
(Termination of Donald Scarfo)  which sustained Mr. Scarfo’s grievance.

After the requisite preliminary administrative steps had been taken,  the parties
appeared before the Labor Board for a hearing on April 23, 1992. Ail parties appeared and
were represented by counsel. Full opportunity was provided to present evidence, examine
and cross-examine witnesses and make argument. The parties filed post-hearing briefs the
last of which was received on June 29, 1992.



Gn the basis of the whole record before us, we make the following findings of fact,
conclusions of law and dismissal of complaint.

OF FACT

1. The New Britain Board of Education (School Board) is a municipal employer
within the meaning of the Act.

2. The Local  818, Council 4, AFSCME is an employee organization within the
meaning of the Act and at all times material has been the exclusive bargaining representative
of all supervisory employees of the School Board serving in the following positions:
Custodian III, General Maintenance Foreman, Pupil Accounting Manager and Administrative
Aide - Payroll.

3 . The parties were subject to a collective bargaining agreement for the term July 1,
1987 through June 30, 1991 (Ex.  3),  and thereafter by operation of law.’

4 . On May 29, 1990, the School Board officially eliminated the position of Pupil
Accounting Manager, a position held by Mr. Don Scarfo. Mr. Scarf0 was notified of his
lay-off on June 13, 1990, and was laid off as of July 11, 1990. (Ex.  1, p. 3)

5 . On June 7th,  the Union filed a grievance alleging violations of the contract
provisions “1.1, 1.2, 14.4 and Article 15 and all appliable [sic] subsections in relation to the
layoff of Mr. Scarfo” (Ex.  2). Mr. Scarfo requested to “be made whole, his position and
employment be continued and the duties of his position remain with his position”. (id.)

6. Mr. Scarfo’s grievance was taken to arbitration before the State Board of
Mediation and Arbitration, where a panel of arbitrators heard the case on November 28,
1990 and December 11, 1990.

7. The issue before the arbitration panel was “Did the New Britain Board of
Education violate Articles 1.1, 1.2, 14.4 and 15 when it laid off Donald Scarfo, Pupil
Accounting Manager, on July 11, 1990?  If so, what shall the remedy be?” (Ex.  1)

’ 37-475  of the Act provides in pertinent part that “In the event an agreement  expires before a new agreement
has been approved by the municipal employer and the employee orgakation,  the terms of the expired agmement
ahPll~iaeffectuntilsuchtimeasa~a~~tisrerrchedandPpprovedinsccordnace with 57-474.
Nothing in this m&n  shall affect the righta and duties  of the municipal employer and the  employee organixation
under aectiom  7-468 to 7-470, inclusive, during the period of time such expired agreement remains  in effect”.
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8. On October 18, 1991 the arbitration panel issued an award which states as
follows: “The grievance is sustained. The Board is to negotiate with the Union on the issue
per the Article 1.1 of the contract. ”

9. The panels’ opinion reads in relevant part: “Therefore, the evidence demonstrates. . . . . . .
that the Grievant’s job classification, < lob m
was eliminated from the bargaining unit. By the clear and unambiguous language of 1.1 &e
mutual consent of the Board and the Union are necessary regarding such action”. (emphasis
added)

10. Subsequent to the issuance of the award, the parties met on several occasions to
resolve the matter. During these discussions, the Union took the position that the award
required that Mr. Scarfo be reinstated. The School Board disagreed contending that the
award only obligated them to negotiate the reclassification of the grievant’s duties pursuant to
Article 1.1 of the collective bargaining agreement.

11. On December 30, 1991 the School Board wrote to the State Board of Mediation
and Arbitration seeking a clarification of the award. This request was denied on April 7,
1992 on the grounds that “the opinion and award speak for themselves”. (Rx. 8)

12. Article I (Union recognition) of the contract reads in pertinent part:

1 . 1 No job classifications included in the bargaining unit under
Section 1.0 above shall be reclassified outside the unit as
defined above during the life of this Agreement without the
muu  consent of the parties.

1.2 If the Board shall create any new positions during the life of the
Agreement, it will meet with the Union in an attempt to arrive
at a mutual determination as to inclusion or exclusion from the
bargaining unit. In the event they are unable to agree, the
Board, at its option, may rescind the creation of the position or
refer the matter to the State Labor Relations Board for
determination under Section 7-471 (2) of the General Statutes in
which event, the Board’s option to rescind will no longer be
effective. If the position is determined to be within the scope of
the bargaining unit, the Board and the Union must negotiate on
the proper pay grade or use the services of the State Board as
stated above in the clause.

13. Neither party appealed the arbitration decision to court.
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CONCLUSIONS OF LAW

1. A failure or refusal  to comply with a valid arbitration award is a prohibited
practice under 57-470(a)(6)  of the Municipal Employee Relations Act (MERA).

2. In the present case, the Employer has complied with the arbitration award.

We have repeatedly held that the refusal to adhere to a valid arbitration award
constitutes a refusal to bargain and a prohibited practice. Town of Newhgton, Decision No.
2957 (1991); Town of Wauingfonl,  Decision No. 2998 (1992); C&  of Wm,
Decision No. 1795 (1979).

In the instant case, the Union claims that the School Board has refused to comply
with an award of a panel of the Board of Mediation and Arbitration. The School Board has
not sought to challenge the validity of the award and in fact contends that it has complied
with it. Therefore, our role is limited to a determination of whether or not the award has
been complied with. C@y  of Wm, sups;  Town of New&ton,  sups.

The award portion of the arbitration decision states as follows:

The grievance is sustained. The Board is to negotiate with the
Union per the Article 1.1 of the contract.*

The Union maintains that the award requires the reinstatement of the grievant. T h e y
contend that reading the award as only requiring the School Board to negotiate regarding the
reclassification of the grievant’s duties leaves the grievant without a remedy. If there is no
remedy for the grievant, then the award cannot be considered to be mutual, fInal  and definite
pursuant to Conn. Gen. Stat. 552-418.

’ At the hearing, the Union amended its complaint. Although the arbitration award is composed of two
aeatencea,  the Union admitted at the hearing they were not disputing the fact that the School Board complied with
thefjelcmd- of the award, rather they argued that the School Board’s &hue to reinstate the grievant violated
the iimt se&awe  of the award.
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. .

The School Board contends that the arbitration panel only required the School Board
to negotiate a resolution of the reclassification of the grievant’s duties pursuant to Article 1.1
of the collective bargaining agreement and that there is no requirement for the School Board
to reinstate the grievant. We agree.

The essence of the Union’s position is that the first sentence of the award sustaining
the grievance, compels a conclusion that the grievant be reinstated. However, we note that
the first sentence of the award does not require the School Board to undertake any action
whatsoever. By stating “the grievance is sustained” the arbitration panel merely declared that
some portion of the contract has been violated. The remedy is located in the second sentence
of the award which requires the School Board to negotiate with the Union on the issue of
Article I of the contract. There is nothing in Article I of the contract which requires
reinstatement and in fact the Union conceded at the hearing that it was not contesting the
second sentence of the award. Thus, we believe that the School Board’s reading of the
award requiring only negotiations is the proper construction of the award.

As for the Union’s contention that the School Board’s construction of the award
leaves the grievant without a remedy thereby making the award a nullity, we emphasize that
arbitration is a creation of the contract and the parties themselves have defined the
arbitrator’s power by the agreement regarding the submission. Board  of Education v.
Bridgeport Education Associiation,  173 COM.  287 (1987). If an arbitrator’s award conforms
to the submission, the award will be considered final and binding. TrumbuZZ  Y.  TrumbuU
Police  Local  1 COM.  App. 207, (1983). In the present case there is no contention that the
award did not conform to the submission nor do we find any variance in this regard. The
submission asked whether there was a violation of various contract provisions and “if so,
what shall be the remedy?” The arbitration panel found a violation and only ordered the
School Board to negotiate. If the arbitration panel in its discretion wished to reinstate the
grievant, it could have expressly stated so. For reasons entirely within the province of the
arbitrators, the panel did not choose to do so here.

For the foregoing reasons, we find that the School Board has complied with the
arbitration award and order that the complaint be dismissed.

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED, that the
complaint herein be and the same hereby is dismissed.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthony Sbona
Anthony Sbona,
Board Member

.
s/A&ma  C. Moran

Antonia C. Moran,
Board Member

TO:

Richard Barry
Pers. Director
New Britain Board of Education
1 Liberty Square
New Britain, CT 06051

David Cooper
Staff Rep.
Local 818, council 4
444EastMainstreet
New Britain, CT 06051

Barbara Collins, Attorney
21 oak street
suite 400
Hartford, CT 06106

3. William Gagne, Esq.
207 Washington St.
Hartford, CT 06106


