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DECISION AND ORDER

On March 7, 1991, Locai  530, Council 15, AFSCME, AFL-CIO (the Union), filed
with the Connecticut State Board of Labor Relations (the Labor Board) a complaint alleging
that the City of New Haven (the City) had engaged in practices prohibited by 57-470  of the
Municipal Employee Relations Act (the Act). In substance, the Union alleged that the City
had refused to allow the Union to bring an industrial hygienist into the Police Department to
test the air quality and that such refusal constituted a violation of $7-470(a)(4)  and (5),  i.e. a
refusal to bargain in good faith and a refusal to discuss grievances.

After the requisite preliminary steps had been taken, the parties agreed to waive their
rights to a hearing before the Labor Board and agreed to have the Labor Board decide the
instant case based upon a record composed of a stipulation of facts and exhibits (dated
May 13, 1991) and of the parties’ briefs. Roth parties filed briefs, the last of which was
received over a year later, on June 8, 1992.

On the basis of the whole record before us, we make the following findings of fact,
conclusions of law, and order.



OF FACT

1. The City of New Haven is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and at all
material times has represented a bargaining unit of certain full-time and permanent
investigatory and uniformed members of the Police Department. (Ex. A)

3. At the time of the initial dispute in this case, the parties had a collective bargaining
agreement in effect for the term July 1, 1987, to June 30, 1991.

4. On February 20, 1991, Union President Louis Cavalier addressed a letter to Police
Chief Nicholas Pastore  notifying him of complaints from employees concerning air quality in
the building and of the intent of the Union to have the premises inspected by an industrial
hygienist. The letter, which in essence is a request for access to the facility, read in
pertinent part:

The Union has received numerous complaints from individuals who are
assigned to work inside. These complaints range from poor air quality
to concerns of exposure to possible cancer causing materials.

The Union is planning on hiring Judy Sparer a certified industrial
hygienist. Ms. Sparer is being retained in order to investigate the
complaints of the Union’s membership.

Ms. Sparer has informed the Union that as a prelude to a worksite
inspection she will ask individuals working in the suspected areas to fill
out a questionnaire. She then will evaluate the data and needs someone
to accompany her through the building so she can conduct her tests.

The building superintendent would be the ideal person to accompany
her throughout the building. Once an inspection date is confirmed the
Union will notify your office. Please make the necessary notifications
concerning the pending inspection.

5 . At a meeting on February 21, 1992, Cavalier and Chief Pastore  discussed the request.

6. On February 25, 1991, Chief Pastore  wrote to Cavalier referring to several matters
that had been raised at the meeting. Included in the letter was the following comment:

1) QUALITY OF AJR IN COMMUNICATJONS

Superintendent Lankton  reports that the matter of dust due to
renovations in CCS is a temporary condition which should clear in a
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day of (sic) so when the old duct work has been taken out. Please
understand that I take very seriously conditions which may affect the
health and welfare of employees and would never knowingly allow
anyone to be exposed to any hazard which might affect health. I have
asked Major Connor  to monitor conditions within Records and keep me
informed on conditions. It is therefore unnezessaq  for Ms. Sparer to
visit this facility. (Ex. C)

7. The Chiefs February 25th response constituted a denial of the Union request for
access to the facility for the industrial hygienist’s investigation.

8 . On February 28, 1991, the Director of the State of Connecticut, Division of
Occupational Safety and Health, wrote to Cavalier and Chief Pastore  in response to a
complaint of a health hazard made to OSHA by Cavalier. (Ex.  D, E) The OSHA Director
notified Pastore  of a complaint concerning the following alleged hazard:

Employees working on the 4th floor are/were experiencing nose bleeds,
headaches, respiratory complaints, etc. This may constitute a violation
of CONN-OSHA  standard 31-372-101-1910.1000.

The Director then requested the Chief “to investigate the alleged conditions and make
any necessary corrections or modifications” and to notify him of the results. (Ex. E)

9 . The Union filed the instant complaint on March 7,199l.

10. On April 10, 1991, OSHA conducted an Air Quality Inspection, at which time
samples were taken of air and insulation materials. Management and employee
representatives participated in the inspection.

11. An OSHA report was then issued, which described the nature of the complaints, the
results of the test, and the recommendations. The most significant part of the report stated
as follows:

n
. .  . The highest level of Carbon Dioxide was found in the Records

Unit and in the Traffic Division. The levels were 1000 ppm and
1250 ppm respectively. It was these areas that the complaint was
primarily addressing.

“It was explained to both the employee and management representatives
that although the levels of Carbon Dioxide found are significantly
below the PEL of 10,000 ppm they do indicate that sufficient fresh
make-up air is not being brought into the building. It was also
explained that this condition is a likely cause of many of the complaints
being received by management about the air in the building . ..”
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CONCLUSIONS OF LAW

1. An employer’s duty to bargain in good faith includes the duty to provide information
to a Union, which is relevant to the collective bargaining process and to the Union’s
representation of employees in a bargaining unit for which it is the collective bargaining
agent. L

2. Information concerning health and safety conditions is presumptively relevant to a
Union’s representation of employees.

3 . In the proper circumstances, the duty to provide information includes the duty of an
employer to provide access of a Union to its premises to investigate health and safety
conditions.

4 . The City of New Haven had a duty to provide reasonable access to the Union’s
industrial hygienist to investigate the air quality at the Police Department facility, a matter
which involved health and safety conditions. By denying that access, the City breached its
duty to bargain and thereby committed a prohibited practice.

DI!EUSSION

The essence of the Union’s complaint is that the employer breached its duty to
bargain in good faith by refusing to provide the Union’s industrial hygienist with access to
the Police Department facility to investigate employee complaints about poor air quality. The
City’s defense consists simply of (1) an explanation that the situation was temporary, that the
Chief was concerned about the situation and monitoring it and that the visit of the industrial
hygienist was u~ecessary;  and (2) reliance on the fact that an OSHA inspection proved that
the undesirable components of the air did not exceed levels permitted by OSHA.

We view this Union’s request for access to the facility as a form of a request for
information. It is well-established that both unions and employers have a duty to provide
information which is relevant to the collective bargaining process and which is relevant to the
union’s performance of its duties as exclusive bargaining representative. Town of Avon,
Decision No. 3061 (1992); CQy of Hartford, Decision No. 2752 (1989); iVLRB  v. Acme
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12. The “non-mandatory recommendations” in the OSHA report related to adjusting the
ventilation system to ensure fresh make-up air and moving items blocking ventilation ducts,

The report also noted the need to clean the air filtration units, a matter that was going to be
addressed as a citation for what the report deemed was an apparent OSHA violation.
(Ex.  G)



Industdizl  Co.,  358 U.S. 432,435436, 64 LRRM  2069 (1967); De&wit  Edison  Co. v.
NLRB,  440 U.S. 301, 303 (1979); West Har(fod Bead of Education, Decision No. 1826
(1979) (aff”d  in part; remanded in part) Connecticut State Bouni  of Labor Relations v.
Boanl  of Education of the Town of West Hartford, 190  Corn  235 (1983); National Lubor
Relations Board  v. Truitt Mgr. Co., 351 U.S. 149, 38  LRRM  2042 (1956). Certain
information is presumptively relevant because it concerns the core of the employer-employee
relationship. San  Diego Newspaper Guild v. NLXB,  548 F.2d  863 (9th Cir. 1977); City of
Mwonl, Decision No. 1803 (1979); C’#y  of H@onl, Decision No. 2500 (1986). Other
information may be proven relevant to a specific issue, grievance, or other element of the
bargaining relationship. We hold that information concerning employees’ health and safety
conditions is presumptively relevant.

While the request here falls within the general category of a request for information,
it has a special aspect; it is a request for access to an employer’s facility. Although we may
not yet have dealt with a case involving a bargaining representative’s request for access to an
employer facility to gain safety information, there is considerable federal precedent involving
this issue under the National Labor Relations Act. We may look to this caselaw  for guidance
and evaluate such cases for their applicability within our statutory structure. See NLRB  v.
Holyoke Water und Power Co., 778 F.2d  49, 51, 120 LRRM 3487 (1st Cir. 1985),  cert.
denied 477 U.S. 905, 122 LRRM 2656 (1986); NLRB  v. American National Can, 293
NLRB #llO, 131 LRRM 1153 (1989) enforced 924 F.2d  523, 136 LRRM 2375 (1990);
Hercules, Inc. v. NLRB,  833 F.2d  426, 126 LRRM 3187 (2nd Cir. 1987).

The cited federal cases involving access to property employ a different analysis from
that used in simple requests for information. This analysis  balances the right of the
employees to effective union representation against the right of the employer to control its
property and ensure that its operations are free from interference. We are not prepared, at
this time, to determine whether that exact analytical framework should be used in.
Connecticut’s public sector labor relations where there is no private oronertv  r.t& at stake.
We note that the constitutional right of private persons to property has often produced results
in the law which might have been different in the absence of such a cherished right.
However, if a difference should exist between the analytical framework in the public and
private sectors, in all likelihood it would be one which either (1) declined to use a balancing
test and adhered to traditional standards for the duty to supply information or (2) attributed
& weight to the employer’s so-called property interest than is given in the private sector.
Thus, for the purposes of this case, if the Union would be entitled to the access under the
private sector caselaw,  we would certainly find  it so entitled in the public sector.

Despite the role of property rights in the federal private sector analysis concerning
right of access, we note here that the employer has never asserted as a defense either a
property right or a right to ensure that its operations are free from interference with the
Union. The Chiefs denial of the request here amounted to the simple one-sided conclusion
that the Union’s inspection was not necessary. None of the federal caselaw  rests on a
claimed right of an employer to uuilaterally  decide if a Union’s allegations are correct or a
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unilateral right to decide if an employer’s solutions to a safety issue are adequate. The very
nature of collective bargaining representation is the acknowledgement that the Union plays a
role in employees’ conditions of employment through the bargaining process, and that there
are areas where one-sided decision making is barred. In this case, that area is employee
health and safety, a mandatory subject of bargaining. In view of this, we reject the City’s
defense that the access and investigation were not necessary. We also note that if the federa
private sector balancing test were applied to this defense, the Union would prevail because
(1) the only way for the Union to get the air quality data which was necessary to represent
employees was through an on-site inspection, (2) the Union’s access constituted minimal
intrusion on any arguable property right of the employer, and (3) there was no evidence that
any interference with operations would occur.

With respect to the City’s defense that the OSHA report ultimately stated that the air
quality was within legal limits, we note that the Union’s request was for information to
evalu& thesafety  of the work place and the effects of working conditions on employees’
health. A Union need not prove that a working condition is absolutely unsafe in order to be
entitled to related information. It is well-established that a grievance need not be meritorious
for a Union to have a right to information to evaluate the grievance.

.Hartford Board of &&&on v Connec lftcute  Board of Labor Relations
190 COM  235 at 242 (1983). In any event, even if the hazards in New Haven wer; within
legal limits, the Union still had a right (at the appropriate time) to address the desirability of
those working conditions, which OSHA in fact recommended improving. We also note that
a Union is not barred from conducting its own investigation simply because OSHA is
conducting an investigation. For example, as the Court stated in Ho&oke  Water Power
ComDaw,  supra, at note 2 therein, a union “is entitled to bargain for a standard that exceeds
the one established by OSHA” or for a different testing mechanism or setting.

In sum, we find an important right of the Union was violated in this case, i.e. its
right to reasonable access to the Employer’s facility to obtain information involving
employees’ health and safety. By denying the Union’s request for access, a request which
was reasonable, we conclude that the City breached its duty to bargain in good faith, a
violation of 67-470(a)(4).  We do not, however, consider that this failing falls within the
category of “a refusal to discuss grievances” as the Union also alleged.

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the City of New Haven shall:

I . Cease and Desist from:

(a) Refusing to provide the Union and its industrial hygienist with access to the
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Police Department facility  to investigate and obtain data concerning the health and safety of
employees’ working conditions, where the request provides reasonable notice and seeks
access at reasonable times;

Ix. Take the following affirmative action which the Labor Board finds will effectuate the
policies of the Act:

(a) Grant access to Police Department facilities to an industrial hygienist retained by
the Union, upon renewed request of the Union, where the Union gives reasonable notice and
its request is for access at reasonable times;

(b) Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees customarily assemble,
a copy of this Decision and Order in its entirety; and

(c) hoti@ the Connecticut State Board of Labor Relations at its office at
200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the City of New Haven to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Antonia  C. Moran
Antonia C. Moran,
Board Member
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TO:

John C. Dads, Mayor
City of New Haven
770 chapel street
New Haven, Connecticut 06510

Joan Jenkins
Director of Labor Relations
City of New Haven
200 Orange Street
New Haven, Connecticut 06510

Jon Goliber
Staff Representative
Council 15, AFSCME, AFL-CIO
501 Saw Mill Road.
P. 0. Box 201
New Haven, Connecticut 065X-0201

Sandra  sosnoff,  Esq.
Corporation Counsel
City of New Haven
770 Chapel street
New Haven,  conmdicut  06510

Norman Zolot, Esq.
P. 0. Box 3541
New Haven, Connecticut 06525

Miguel Rios, Esq.
Corporation Counsel
City of New Haven
770 chapel street
New Haven, Connecticut 06510
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