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DECISION AND DISMISSAL OF COMPLAINT

On December 18, 1991, the Town of Stonington (the Town) filed with the
Connecticut State Board of Labor Relations (the Labor Board) a complaint alleging that Local
317, IBPO (the Union) had engaged and was engaging in practices prohibited by the
Municipal Employee Relations Act (the Act). Specifically, the Town alleges that the Union
violated Conn. Gen. Stat. $7-470(b)(2)  by failing and refusing to supply the Town with
requested information which is relevant to a pending grievance.

After the requisite preliminary administrative steps had been taken, the parties entered
into a complete stipulation of facts and exhibits for the Board’s consideration. Roth parties
filed briefs, the last of which was received on October 5, 1992. Based upon the entire
record before us, :#including  the stipulated facts and exhibits, we make the following findings
of fact, conc1usion.s  of law and dismiss the complaint.
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OF FACT

1. The Town is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all
relevant times has been the exclusive bargaining representative for a unit of all regular full-
time police officers, sergeants, and lieutenants in the Town.

3 . At a pre-disciplinary hearing on October 28, 1991, the Chief of Police (Chief)
recommended to the Police Commission, in accordance with the collective bargaining
agreement of the parties and the Stonington Police Department Policies and Procedures,
disciplinary action in the form of a sixty (60) day suspension without pay for Officer Richard
Fretard (Fretard) for “abuse of sick leave/excessive use of sick leave”. (Ex.  A & B)

4 . The Chief alleged that Fretard’s record of attendance disclosed a clear pattern of
sick leave abuse. (Ex  B)

5 . At Fretard’s predisciplinary hearing on October 28, 1991, Union counsel
represented that Fretard suffered illness and injury and was legitimately sick on each and
every occasion of sick leave use.

6 . The Police Commission ratified the Chiefs recommendation of disciplinary action
in the form of a sixty (60) day suspension without pay. The parties, by mutual agreement,
postponed the implementation of the grievant’s suspension pending the outcome of Fretard’s
anticipated grievance challenging the nature and form of the discipline imposed.

7. Fretard filed a grievance dated November 4, 1991 contesting the imposition of a
suspension without pay for a period of sixty (60) days which discipline was imposed by the
Town for “abuse of sick leave/excessive abuse of sick leave”. (Ex.  C)

8. An arbm-ation  hearing, 9192-A-603, was scheduled for Thursday, January 23,
1992 at 10:00 a.m. at the Labor Department, Wethersfield, Connecticut.

9 . The Town, pursuant to correspondence dated December 4, 1991, in anticipation of
the grievance hearing and for the purpose of exploring impeachment evidence, served notice
of its intention to conduct discovery. More particularly, the Employer sought a medical
information authorization to obtain the grievant’s medical file from Dr. Edmond West and
other treating physicians. (Ex.  D)

10. The Town, pursuant to a notice of deposition dated December 4, 1991 and
served December 10, 1991, scheduled the deposition of Dr. West on the 18th of December,
at 10:00 a.m. (Ex,  E).
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11. On December 10, 1991, the Town received correspondence from the Union
advising that discovery would not be provided and the physician/client privilege would not be
waived and questioning the appropriateness of a “deposition” under the rules of procedure of
the State Board of’ Mediation and Arbitration. (Ex. F)

12. Gn December 13, 1991, the Town filed the instant prohibited practice complaint,
MEPP-14,311 with the Labor Board to obtain the discovery requested and requested an
expedited hearing. (Ex.  G)

13. On December  13,199l the Town filed a motion for continuance with the Board
of Mediation and Arbitration alleging that the actions of the Union severely prejudiced the
Town and violated the Act. (Ex.  H)

14. Gn January 6, 1992, the Union requested information in order to prepare a
defense against the Town’s allegation of abuse of sick leave/excessive use of sick leave. The
Union requested statistical information concerning sick leave use by other individuals
employed by the Town of Stonington as sworn law enforcement officers for the period of
January 1, 1980 through January 1, 1992. (Ex.  J)

15. Gn January 23, 1992, the Roard  of Mediation and Arbitration commenced a
hearing on the above-referenced grievance which hearing was continued pending the outcome
of the prohibited practice complaint filed by the Town and the decision of the Board of
Labor Relations concerning the Employer’s right to discovery requested under the Act.

16. On January 16, 1992, a preliminary conference was held with Board Agent Ken
Hampton, Esq. at which time the Parties agreed to submit the relevant issues to the Labor
Board upon a stipulation of facts and exhibits.

17. Gn January 31, 1992, the Town amended is discovery request, limiting the scope
of its information request. The Town’s revised request sought a release for Officer Fretard’s
medical records subsequent to his date of hire on April 29, 1980 and with specific reference
to those illnesses or events which resulted in the use of sick leave with the department.
Additionally, the Town proposed to narrow the scope of depositions to Fretard’s physicians’
policies/practices with regard to the treatment of patients and the issuance of advice
concerning employment and sick leave slips and the specific advice given Office Fretard
immediately prior to, during, and subsequent to his use of sick leave.

CONCLUSIONS OF LAW

1. A Union’s duty to bargain in good faith includes the duty to provide requested
information to an employer which information is necessary and relevant to effective and
meaningful collective bargaining.
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2. A Union fails to bargain in good faith if it refuses to provide to the employer,
relevant medical records (excluding psychiatric records), which a Union has in its possession.

3 . In this case, the Union has not violated the Act by its refusal to provide the
requested information because there is no record  evidence that the Union possesses any of the
information requested by the Employer.

4. The Union has not violated the Act by its failure to provide a medical release
authorization signed by Officer Fretard to the Employer for the purpose of allowing the
Employer to conduct “discovery”.

DISCUSSION

This case requires us to determine whether the Union committed a prohibited practice
when it failed to provide medical release authorizations, signed by an individual Union
member (Fretard) , which would allow the Employer to access medical information regarding
Fretard. The Town claims that the information, which would be generated by the releases,
is relevant to the Town’s defense of disciplinary action of Fretard during a pending grievance
arbitration. Thus,, in essence, the Town alleges that the Union’s faihue to provide the
executed release forms is tantamount to a failure to provide the relevant information which
violates $7-470@~)(2).~

The Union claims first that the information is not relevant to the grievance arbitration
because the Town is limited to defending the disciplinary action with only the information in
its possession & the time it made its decision to suspend Officer Fretard.I n  s h o r t ,  t h e  U n i o n
claims that the requested information can’t be relevant to the grievance arbitration because
the Town did not rely on it to impose discipline. Secondly, the Union claims that Officer
Fretard’s interest :in  maintaining the confidentiality of his medical records, even assuming
their relevance, outweighs the Town’s right to their production.

Our analysis begins with the premise that a Union has a duty to provide relevant
information to an employer, upon request, to the same general extent that an employer has a
duty to provide such information to a Union. This equivalent duty ensures that both parties
are able to engage. in effective, intelligent and meaningful collective bargaining. C&y  of
Har(ford,  Decision No. 2752 (1989); Detroit Newspaper and Gnzphic  Communications
Local  13 (Oak&and  Press Co.), 233 NLRB  944 (1977) affd 598 F.2d  267 (CA D.C. 1979).

’ The original information request was a request for Officer Fretard to sign medical release authorizations  in
order to enable the City to review an unlimited number of medical records and to depose Fretard’s physicians. That
request was later modified to limit the Town’s inquiry into medical documents and information connected only to
ilh~ and events for which Fretard a&ally used police department sick leave and to ask certain limited questions
of Fretard’s physicians.
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The first question to be answered is whether the information requested is relevant to
the pending grievance arbitration. Using our broad standard of relevance in these cases, we
will look to the scope and type of information requested to determine if the request is related
and relevant to the: issue to be resolved. See C@y  of Bridgeport, Decision No. 3127 (1993);
Stantford  Board qf Education, Decision No. 2304 (1984); Cify  of Ha$foni,  Decision No.
2463 (1986). In this case, the issue in the grievance concerns the legitimacy of the Town’s
determination that Fretard abused his sick leave. The Union has stated that one of its bases
for dispute of the imposed discipline is the fact that Fretard was legitimately sick on each and
every occasion of sick leave. Thus, the Union has placed the legitimacy of the use of sick
time into issue by its challenge in this grievance. The Town has requested access to medical
information directly related to Fretard’s use of sick time. Thus, we find that the information
itself, which would be generated by the releases, is relevant to the grievance.2

We next turn to the question of whether the Union has committed a prohibited
practice by its particular actions in this case. Specifically, we must decide whether the
Union has violated the Act by its refusal to provide the Employer with medical release
authorizations signed by Fretard. At the outset, we note that we do not agree with the
parties’ interchangeable use of the concepts of “discovery” and “duty to provide
information”. In this regard, we do not believe that there exists any basis upon which to
blanketly assert that a party to a grievance arbitration has a right to “discovery” such as that
term is known in pure judicial proceedings. Instead, we are concerned with the distinct
concept of the duty to provide information within the context of a collective bargaining
relationship. Although at times these concepts may appear similar, we do not believe that
they are identical and, as such, we do not base our decision herein on any rules regarding
technical “discovery”.

Turning to the specific actions in this case, we are required to examine the Union’s
ability to comply with the Town’s request, given the type of information requested. In this
regard, although we have stated that the information which would be generated by the
medical release authorizations is relevant to the grievance, there are limitations on the ability
of the Union to provide the information. This is so because only Fretard himself is capable
of signing the release which will allow the Town access to the medical information. Thus, if
Fretard does not provide the release, (which he cannot be forced to do) we cannot hold the
Union responsible for failing to provide the same to the Town. Therefore, we find no duty
on the part of the Union to try to “force” Fretard to sign a release. The Union does not

2 Although the Union has now taken the position that only the information upon which the Town based its
original decision to suspend Fretard is relevant, we believe that our broad standard of relevance would encompass
the information which would be generated by the authorization forms. This is due to the fact that the arbitrator may
be called upon to determine if there exists just cause to impose discipline on Fretard, rather than the narrower issue,
as framed by the Union, of whether the Town had just cause at the time of the suspension. Because we do not
know the precise submission to the arbitrator, we base our determination of relevance on the grievance as written.
The ultimate resolution regarding the submission to the arbitration and the admissibility of evidence will
appropriately be made by the arbitrator. The Union has placed the legitimacy of the employee’s use of sick time
in issue by filing this grievance and the requested information, directly related to that issue, is relevant.
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violate its duty to bargain in good faith if it has no capability of providing the requested
information.

However, our analysis does not end here due to the complex nature of the interplay
between medical records and the rules of collective bargaining. The Union, in this case, has
also asserted a confidentiality privilege which would protect against intrusion by the Town
into Fretard’s medical information, even if the Union is able to obtain such information. W e
have dealt with the issue of assertedly confidential information in previous cases. See C&y  of
Bridgeport, Decision No. 3127 (1993). The same general discussion applies here, although
we are dealing with the emnlover’s  reuuest  for information. In cases in which we are faced
with an asserted confidentiality issue, we have stated that there are situations in which
information need riot  be disclosed due to privacy rights. Bridgepotf,  supm.  In this case,
however, we do not believe that the Union can assert the defense because it is the Union
which has placed Fretard’s medical information in issue by stating that he was legitimately ill
on each occasion of  his use of department sick leave. Thus, if the Union obtains information
regarding Fretard’;r  medical condition relating to his use of sick time, we believe it is
appropriate for the Union to turn such information over to the Town.3 We also point out
that should the Union obtain the information, it would not be a valid defense to a charge of
failure to provide information that the Union claims it does not then have a further release
from Fretard to turn over the information to the Town. The Union should be aware that,
due to the issues raised by it in this grievance, that we consider the information to be
relevant.4

We believe our conclusion promotes fairness to all parties involved. To rule
otherwise would allow  the Union to raise issues and access information which the employer
cannot evaluate because  it does not likewise have access to the relevant information. This
rule promotes grierrance  settlement by allowing parties to fairly evaluate grievance issues.

In summary, we conclude that the Union has not violated the act by failing to provide
the employer with medical release authorizations from Fretard to allow the employer to gain
direct access to medical records and to take depositions. We base this conclusion on the fact
that the Union has no control over Fretard’s use of his privilege not to reveal his medical
records. However, we & conclude that the Union is obligated to turn over to the Town any
medical records and information as requested in the Town’s January 31, 1992 letter, upon
‘the Union’s receipt:  of such information, as we find  such information to be relevant to the
issues raised by the Union in its grievance. Since there is no record evidence that the Union

3  Our decision herein doea  m apply to psychiatric records. See Bridgeport, supm.  Psychiatric records enjoy
a heightened confidentiality status and  as such we specifically decline to include such records in our ruling. There
is no indication in this case that the parties are concerned with psychiatk records.

’ Although we da not conclude that a further release is required, we caution the Union to ensure that it has
whatever permission from Fretard which it believes may be necessaq  to further reveal such information to the
employer once the TJni.on  gains access  to any relevant medical records or information.
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has such information at this time, we find no violation based on the facts presented to the
Board.

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by MERA, it is hereby Ordered that the complaint filed herein be and the
same hereby is dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Antonia  C. Moran
Antonia C. Moran,
Board Member

s/Anthonv Sbona
Anthony Sbona,
Board Member

TO:

Peter N. Dibble,
First Selectman
Town of Stonington
Town Hall
78 Elm Street
Stonington, CT 06378

Edward P. Hourihan, Esq.
IBPO
1800 Silas Deane Highway
Rocky Hill, CT 06X)67



Harry E. Calmar,  Esq.
Suisman, Shapiro, Wool, Brennan & Gray
The Courtney Building
2 Union Plaza, 2nd Floor
New London, CT 06320

Santo Franzo,
Connecticut Director
NAGE/IBPO
1800  Silas Deane Highway
Rocky Hill, CT 06067
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