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DECISION AND ORDER

On August 16, 1991 Bridgeport Police Local #1159,  Council #15,  AFSCME,
AFL-CIO (the Union), ftied  with the Connecticut State Board of Labor Relations a complaint
alleging that the City of Bridgeport (the City), had engaged in practices prohibited by Section
7-470,  including Sections 7-470(a)  (l), (2),  and (4) of the Municipal Employee Relations Act
(the Act). In summary, the Union alleged that on or about August 9, 1991 the City had
refused to supply certain information related to disability pensions which was requested by
the Union in a letter of January 24, 1991. The Union requested the information with respect
to arbitration of a pension grievance.

After the requisite preliminary administrative steps had been duly taken, the matter
was brought before the Labor Board for a hearing on September 24, 1992. Both parties
appeared and were given full opportunity to adduce evidence, examine and cross-examine
witnesses and make argument. Both parties filed briefs, the last of which was received on
December 8, 1992.
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On the basis of the whole record before us, we make the following findings of fact,
conclusions of law, and order.

FINDINGS OF FACT

1. The City of Bridgeport is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and at all times
material has represented a unit of all uniformed and investigatory employees of the City’s
police department, including Police Officers, Detectives, Sergeants, Lieutenants, Captains
and Inspectors, but excluding the Superintendent of Police. (Ex.  1)

3. The parties had a collective bargaining agreement for the term 19851988, which was in
effect at the time of the retirement of Police Detective Samuel Fischer which led to the
dispute in the instant case. That contract remained in effect, pending an arbitration award of
the successor contract for the term 1988-1991. The award issued in November, 1991, and
the 1988-1991 contract was applied retroactively. (Tr. 22-23)

4. The parties also have two pension agreements, “Plan A and Plan B”, which have been in
effect since June, 1981. (‘I’r. 23, Ex. 2)

5. The applicable pension agreement (Plan B) contains the following provision for
arbitration of certain disputes involving pensions:

The Grievance and Arbitration provisions (Article VI) of the current
contract in effect between the City and the Union on the date this
Agreement is executed, are hereby incorporated in and made a part of
this agreement for the purposes of processing and resolving any dispute
between the City and any Police Department employee, any Police
Department retiree or survivor of any Police Department employee or
retiree concerning the application, administration or interpretation of
the provisions of this Agreement, or concerning the benefits or rights
established or protected thereunder. The Arbitrator is herebv exnresslv
emnowered  to resolve and determine eligibilitv  for retirement or
survivor benefits, the nature and amount of anv retirement or survivor
benefits to which anv emnlovee.  retiree or survivor mav be entitled
under the nrovisions  of this Agreement and/or the Snecial  Acts and
Charter provisions incornorated  herein bv Section 2 hereof: and to the
extent necessarv.  the parties agree to commit to the Arbitrator the final
decision concemine elieibilitv for retirement or survivors’ benefits and
the nature and amount thereof in the event of a dispute over such
matters. Anv decision made bv the Arbitrator in such a disnute  shall
be final and binding on all narties.  (Emphasis supplied)

(Ex.  2, page 10)
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6. On June 21, 1988, the City’s Board of Police Commissioners, acting as the Retirement
Board, issued a disability pension to Detective Samuel Fischer in the amount of 60% of his
salary. (Ex.  3)

7. On September 28, 1988, the Union appealed this determination to arbitration before the
State Board of Mediation and Arbitration claiming that the award of 60% of pay to Fischer
was not consistent with the amount received in the past by other City police officers with
similar job related injuries. The Union alleged that such other officers had received 66-2/3%
of salary. (Ex.  4)

8 . On or about May 24, 1990, in anticipation of the upcoming Fischer arbitration hearing,
the Union sent a letter to the City requesting “copies of the medical records which were
presented to the Police Board [in its capacity as the “Retirement Board”] in connection with
the disability retirements” of certain officers which the Union listed by name. The list
involved 19 retirements in the period 1983-1988. The Union did state in its letter that it had
no objection to the deletion of names of officers and physicians. (Ex. 5)

9. On or about May 30, 1990, the arbitration hearing in Fischer’s case (Case No.
8889-A-412) opened, and the parties submitted individual statements of the issue, including
the issue of arbitrability. The City’s proposed issue also stated, in pertinent part,

“Did the Board of Police Commissioners act arbitrarily, illegally, or so
unrtionably  as to have abused its discretion in granting the grievant a
60% disability pension?” (Ex.  8)

The Union’s issue also stated in pertinent part,

“What shall be the amount of the retirement benefit for the grievant
retired Detective Samuel Fischer?”

10. The arbitration has been  held in abeyance, first pending settlement efforts and currently
pending resolution of the dispute concerning the requested information. (Tr.  28-29)

11. On January 24, 1991, the Union submitted another request to the Police Department’s
clerk, which modified and revised the earlier request for information in Fischer’s case. The
revised request no longer contained a request for medical records or dates of retirement, but
did ask for percentage disability ratings, nature of disability, percentage of pay awarded, and
years of service The Union did state that the City could delete the officers’ names.
Specifically, the letter provided as follows:

“It appears that settlement efforts have been unsuccessful, and,
therefore, the Union needs certain information in order to prepare for
the hearing in the above-referenced matter.



This will serve to modify the Union’s May 24, 1990 request [copy
attached hereto]. In lieu of the medical records for the named officers,
please provide the Union with the following information for each of
said officers:

[l] the percentage of permanent and/or partial disability which each
officer was rated at the time of disability retirement;

[2]  the nature of the disability [egs. back injury, hypertension, etc.];

[3]  the percentage of pay awarded to the officer by the Police Board as
a disability pension;

[4]  years of service with the Police Department.

Feel free to delete the officers names from the list you provide to us. ”

(Ex.  6)

12. On May 31, 1991, the City’s official written response to the January 24, 1991 request
was contained in a letter from Sgt. Joseph Gaudett, Jr., the Assistant Department Clerk,
which stated in pertinent part as follows:

I consulted with Associate City Attorney Mark Anastasi, and it is his
opinion that the information you requested not be turned-over at this
time, since the matter is presently being heard by the State Labor
Board. Should his opinion change in the future, I will notify you of
same.

13. The complaint in the instant case was filed in August, 1991.

14. In addition to the May 31 letter from Gaudett, on several occasions Assistant City
Attorney Mark Anastasi spoke with Union officers and counsel about the Union’s request for
information. He explained that the City believed retirees’ right of privacy and various
statutes precluded the City from providing the requested data unless the retirees signed
individual authorizations or releases for disclosure of the information to the Union. Anastasi
expressed his concern to the Union that the press and others might be able to link names to
the data, especially if years were provided. These conversations occurred prior to the filing
of the complaint. (Tr. 58-60,  68)

15. Anastasi took the position, with respect to the Union’s revised request, that the
percentage of pay awarded as a disability pension and the years of service were public, but
that the percentage of disability rating and nature of disability were not public. (Tr. 70-71)
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16. The name of the officer and the year of retirement are currently treated as public by the
City. (Tr. 65)

17. Although there were numerous discussions between the parties regarding the Union’s
request, the City did not propose any alternative means to convey the data requested by the
Union. (Tr. 70-71)

18. In a prior grievance/arbitration in May, 1990 involving retirees Locke and Kelly, who
also disputed the amount of their disability retirements, the Union also claimed that there was
a disparity between the amounts they received and the amounts awarded to other officers.
(Ex.  10)

19. An exhibit in that hearing was a list of prior Disability Retirements by year which
contained, among other information, all of the categories of data requested here, with the
possible exception of the percent disability rating. The list contained the officers’ names,
dates of retirement, years of service, and nature of disability, as well as.a percentage figure
whose significance is not clearly identified. (Rx.  13)

20. In the City’s brief in the Locke/Kelly case, it argued, among other points, that:

”
1.. the list [of ‘Disability Retirements By Year’] does not contain any

information concerning either [l] the years of service that the various
retirees provided the department or [2]  the severity or extent of their
permanent impairments.. . Without this information upon which the
Board determines disability pension amounts, the list is of no
evidentiary value. It contains information which is of no statistical
value because it lacks information concerning the two key variables
used to determine pension amounts.. .

Finally, without any credible evidence as to the years of service
or extent of disability of other retirees, there is no basis in fact upon
which the Arbitrators could base a ruling that the board abused its
discretion or acted arbitrarily, illegally or capriciously in determining
the grievant’s pension amounts.” (Ex.  10, p. 11-12)

21. The City has continued to fail to supply the requested list of individual’s percentage
disability ratings, nature of disability, percentage of pay awarded, and years of service, even
without the actual names of the officers.



CONCLUSIONS OF LAW

1. An employer has a duty to supply, upon request, information which is relevant to a
grievance under a collective bargaining agreement.

2. The information requested in the Union’s letter of January 24, 1991, including the nature
of the disability and percent disability rating, was proven relevant to a grievance.

3 . Except with respect to any disability pension based on a psychiatristls  diagnosis and
documentation, the City of Bridgeport breached its duty to supply information to the Union
when it declined to supply the following information linked to individual, albeit unnamed,
pensioners who were awarded disability pensions: the percentage disability rating, nature of
disability, percentage of pay awarded, and years of service. By this conduct, the City
committed a prohibited practice.

4. With respect to any disability pension awards based on a psychiatrist’s diagnosis or
documentation, the City has a duty to bargain with the Union to find an accommodation to
the Union’s request.

DISCUSSION

In this case, we must determine whether the City of Bridgeport has a duty to supply
to the Union certain individual data concerning the pensions of prior retirees which the Union
claims it needs to process a pension grievance. Specifically, the Union requests the percent
disability rating assigned to individuals by the Pension Board, the nature of the disability
involved, the percentage of pay awarded as a pension, and the retiree’s years of service.
The Union has expressly advised the City that the actual names of the individuals need not be
provided.

The City refuses to supply the data unless it is provided by the Union with
individually signed authorizations for the release of the information. The City also claims
the data is not relevant to the grievances.

The duty to bargain in good faith includes the duty to provide relevant information to
Union representatives in order for the Union to perform its duties as exclusive bargaining
representative. NLRB  v. Acme Industria.2  Co., 358 U.S. 432,435-436,  LRRM 2069 (1967);
Detroit Edison  Co. v. NLRB, 440 U.S. 301, 303 (1979); West Hartford Board of
Education, Decision No. 1826 (1979) (aff d in part; remanded in part); Connecticut State
Board of Labor  Rehztions  v. Bead  of Education of the Town of West Hartford, 190 Conn.
235 (1983); National Labor Relations Board v. Truitt Mfg. Co., 351 U.S. 149, 38 LRRM
2042 (1956).
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Certain information which concerns the core of the employer-employee relationship is
presumptively relevant. CzXy  of Miuord,  Decision NO. 1803 (1979); Cay  of Hartford,
Decision No. 2500 (1986); San Diego Newspaper Guild v. @XB,  548 F.2d  863 (9th Cir.
1977). If information is not presumptively relevant, a Union may still show the information
is relevant to a specific issue, or in the grievance context, to a claim under a provision of a
collective bargaining agreement. State of Connecticut, Decision No. 2155 (1982);
Connecticut State University, Decision No. 2759 (1989). Relevancy is defined broadly. A
Union need only show that the data appears reasonably necessary to the policing or
administration of the contract, NLRB  v. Item Co., 220 F.2d 956, 35 LRRM 2709 (5th Cir.
1955); West Hartford Board of Education, supm; Stamford  Board of Education, Decision
No. 2304 (1984); City of Hartford, Decision No. 2463 (1986). We have always broadly
construed a Union’s right to information. See City  of Stamford, Decision No. 2623 (1988)
and cases cited therein.

Here we find that the requested information has been proven relevant to the pending
grievance involving the amount of Fischer’s pension; a grievance which is filed under the
pension agreement, but which is subject to the contractual grievance/arbitration process
which has been specifically incorporated into the pension agreements. The data concerning
other pensioners is relevant because the Union argues that there is an improper disparity
between the amount of pension Fischer received and what other similarly injured officers
have received. The Union cannot assess its claim nor attempt to prove its case without the
requested data, a fact which the City conceded in an earlier, similar pension grievance. We
reject the City’s claim that the data is not relevant because the arbitrator will be limited to
determining whether the amount of the pension was within the percentage range specified by
the pension agreement. This argument can certainly be made to the arbitrator in considering
the issue before her on the merits of the grievance, but it is not a factor in assessing the
relevance of the information requested.

Since the information is relevant, we turn to the City’s other main defense, that the
information need not and cannot be disclosed due to the privacy rights of the prior retirees.
Certainly, there are cases where a party may be free from a duty to disclose information due
to confidentiality or privacy claims. See West Hartford Board of Education v. Connecticut
State  Board of Labor  Relations, 190 Conn. 235, 244 (1983); Detroit Edison Co. v. NLRB,
440 U.S. 301 (1979). However, as we stated before, “The Connecticut Supreme Court’s
decision in West Hartford, supm,  makes it quite clear that only very serious privacy
considerations will negate a Union’s right to information.” State of Connecticut (Division of
Criminal Justice), Decision No. 2793 (1990). Moreover, we now adopt the approach set
forth in the following quotation from an NLRB decision, comments which are based on its
interpretation of Detroit Edison, supm:

It is clear from the foregoing that in dealing with Union requests for
relevant, but assertedly confidential information, the Board is required
to balance a Union’s need for the information against any “legitimate
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and substantial” confidentiality interests established by the employer.
The appropriate accommodation necessarily depends on the particular
circumstances of each case The party asserting confidentiality has the
burden of proof. Legitimate and substantial confidentiality and privacy
claims will be upheld, but blanket claims of confidentiality will not.
Further, a party refusing to supply information on confidentiality
grounds has a duty to seek an accommodation. Thus, when a Union is
entitled to information concerning which an employer can legitimately
claim a partial confidentiality interest, the employer must bargain
toward an accommodation between the Union’s information needs and
the employer’s justified interest. [citations omitted] Pennsylvania
Power & Light Company, 301 NLRB No. 138, 136 LRRh4  1225, 1226
(1991).

We note that here the City itself advocates a similar balancing test.
10-l 1)

(City brief at pp.

Applying that standard we now assess and balance the interests herein. We conclude
that if the Union is to process the grievance adequately, it has a critical need for information
linking the amount of pension awarded with the conditions of the retiree, especially the
percent disability rating. And this need for useful comparative data is not satisfied, as the
City would have us believe, by the fact that the Union has independent access to portions of
the data, since the data the Union already has or might easily obtain is of minimal value
unless linked with an individual (albeit unnamed), retiree’s other data.

Turning to the asserted need for confidentiality, our analysis below distinguishes
between general medical data and psychiatric data. Here, in its revised request, the Union is
no longer seeking medical records, but is only asking for the nature and percentage of
disability of unnamed individuals. This data is primarily statistical in nature. We
acknowledge, as the City argues, that with some resourcefulness, the Union might be able to
link the data to individual employees by name.’ However, this would result in the
disclosure of very little medical information - i.e., only the nature and percent of the
disability. Where this involves non-psychiatric diagnosis, we conclude this is not a
substantial infringement on the individual’s privacy interest. Although we have previously
made a reference to “medical condition” as a private matter, [see StQte  of Connecticut,
Division of Criminal Justice, Decision No. 2793 (1990)]  we concur with the judgment of the
State Attorney General that . . . “the disclosure of ‘private facts’ about an individual, such as
medical data, would constitute an invasion of personal privacy only if the matter disclosed is
of a kind that would be highly offensive to a reasonable person and is not of legitimate

’ We believe the number of retirees is small enough, given other available data (such as “years of service”
linked to pension rates), that a persevering individual will be able to link causes of disabilities with names of
pensioners.
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concern to the public. Goodrich v. Waterbury Republican American, Inc., 188 Conn. 107,
133 (1982); Restatement (Second) of Torts $652 p. 3837).” Opinion of Attorney General,
#84-46  (1984).

We do not believe that the disclosure of only the nature and percentage of a non-
psychiatric disability would be “highly offensive” to a reasonable person. Thus, we conclude
that the Union’s need here outweighs the resulting infringement on employee privacy which
might occur if that data is at times able to be linked to employees by name.

We turn to the City’s main argument in support of an absolute privacy interest - i.e.
that there are statutory bars to disclosure in Conn. Gen. Stat. $31-128f  and &52-146d  and
$52-146e.’  There is certainly no bar in Conn. Gen. Stat. $31-128f  -- rather, this statute

’ These statutes provide, in pertinent part, as follows: Sec. 31-128f. Employee’s consent required for
diiosure. No individually identifiable information contained in the personnel file QC  medical records of any
employee shall be disclosed by an employer to any person or entity not employed by or affiliated with the employer
without the written authorization of such employee except where the information is limited to the verification of
dates of employment and the employee’s title or position and wage or salary or where the disclosure is made: (1)
To a third party that maintains or prepares employment records or performs other employment-related services for
the employer; (2) pursuant to a lawfully issued administrative summons or judicial order, including a search warrant
or subpoena, or in response to a government audit or the investigation or defense of personnel-related complaints
against the employer; (3) pursuant to a request by a law enforcement agency for an employee’s home address and
date-s of his attendance at work; (4) in response to an apparent medical emergency or to apprise the employee’s
physician of a medical condition of which the employee may not be aware; (5) to comply with federal, state or local
laws or regulations; or (6) where the information is disseminated pursuant to the terms of a collective bargaining
agreement. Where such authorization involves medical records the employer shall inform the concerned employee
of his or his physician’s right of inspection and correction, his right to withhold authorization, and the effect of any
withholding of such authorization upon such employee.

Sec.  52-146e.  Disclosure of communications. (a) All communications and records as defined in section
52-146d  shall be confidential and shall be subject to the provisions of sections 52-146d  to 52-146j,  inclusive. Except
as provided in sections 52-146f  to 52-146i,  inclusive, no person may disclose or transmit any communications and
records or the substance or any part or any resume thereof which identify a patient to any person, corporation or
governmental agency without the consent of the patient or his authorized representative.

Sec. 52-146d.  (Formerly Sec. 52-146a).  Privileged communications between psychiatrist and patient.
&finitions.  As used in sections 52-146d  to 52-146i,  inclusive:

(1) “Authorized representative” means (A) a person empowered by a patient to assert the confidentiality
of communications or records which are privileged under sections 52-146~  to 52-146i,  inclusive, or (B) if a patient
is deceased, his persona1 representative or next of kin, or (C) if a patient is incompetent to assert or waive his
privileges hereunder, (i) a guardian or conservator who has been or is appointed to act for the patient, or (ii) for
the purpose of maintaining confidentiality until a guardian or conservator is appointed, the patient’s nearest relative;

(2) “Communications and records” means all oral and written communications and records thereof relating
to diagnosis or treatment of a patient’s mental condition between the patient and a psychiatrist, or between a member
of the patient’s family and a psychiatrist, or between any of such persons and a person participating under the
supervision of a psychiatrist in the accomplishment of the objectives of diagnosis and treatment, wherever made,
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provides numerous exceptions, three of which we find applicable here, despite the fact that
the City’s brief does not analyze the applicability of the exceptions at all. Specifically,
Conn. Gen. Stat. $31-128f  provides that “no individually identifiable information contained
in the personnel file or medical records of any employee shall be disclosed by an
employer.. .without  the written authorization of such employee.. .” except in certain specified
situations. Assuming arguendo  that the requested data is both “individually identifiable” and
“contained in the personnel file”, the data requested in this case falls within the exception of
subsection (2) as a “response to the investigation or defense of personnel-related complaints
against the employer” -- i.e. the pension grievance. The requested data also falls within the
exception of subsection (5) as needed to comply with State laws” - i.e. the Municipal
Employee Relations Act; and within subsection (6) - where the information is disseminated
pursuant to the terms of a collective bargaining agreement - i.e. the parties’ grievance
arbitration process.

The City also argues that Conn. Gen. Stat. $52-1464  and $52-146c  bar disclosure of
the requested information here if the information arises from the psychiatrist/patient
relationship, We conclude that these statutes support a different result herein with respect to
the name and percent of disability which is based on a psychiatrist’s diagnosis rather than
nonpsychiatric medical data. §51-146e(a)  provides for the confidentiality and nondisclosure
of certain information arising from psychiatric/patient consultation. It states in part: “All
communications and records as defined in $52-146d  shall be confidential and shall be subject
to the provisions of $52-146d  to $52-146j,  inclusive.” The referenced $52-146e  states, with
cited exceptions, that “no nerson  mav disclose or transmit any communications and records
or the substance or any hart  or anv resume thereof which identifv a natient  to any person,
corporation, or governmental agency without the consent of the patient or his authorized
representative. ” The phrase “identify a patient” is defined in $52-146d  as referring “to

communications and records which contain (A) names or other descriptive data from which a

including communications and records which occur in or are prepared at a mental health facility;

(3) “Consent” means consent given in writing by the patient or his authorized representative;

(4) “Identifiable” and “identify a patient” refer to communications and records which contain (A) names
or other descriptive data from which a person acquainted with the patient might reasonably recognize- the patient
as the Person referred to, or (B) codes or numbers which are in general use outside of the mental health facility
which prepared the communications and records;

(5) “Mental health facility” includes any hospital, clinic, ward, psychiatrist’s office or other facility, public
or private, which provides inpatient or outpatient service, in whole or in part, relating to the diagnosis or treatment
of a patient’s mental condition;

(6) “Patient” means a person who communicates with or is treated by a psychiatrist in diagnosis or
treatment:

(7) “Psychiatrist” means a person licensed to practice medicine who devotes a substantial portion of his
time to the practice of psychiatry, or a person reasonably believed by the patient to be so qualified.
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person acquainted with the patient might reasonably recognize the patient as the person
referred to. . . ”

The “nondisclosure” directive of 052-146e(a)  is very broad. It bars disclosure by w
person, not simply disclosure by the attending psychiatrist. In our view, it bars the
disclosure in any setting, not simply in the evidentiary context arising in civil and criminal
actions and other proceedings, the setting which is addressed separately in the more limited
patient/psychiatrist evidentiary privilege set forth in $52-146(c). Moreover, $52-146(e)  bars
disclosure of any part of, the substance of or summaries of the communications and records
which arose from the patient/psychiatrist consultation, not simply disclosure of the records
themselves. These broad, protective provisions also go far beyond the simple medical patient
privilege set forth in $52-1460.  Although the City never cited $52-1460,  we find it
instructive for comparison to the provisions of $52-146e.  That medical patient privilege a)
restricts only the disclosure by certain health care providers, not “any person”; b) is
expressly limited to the setting of civil, probate, legislative or administrative proceeding, not
“any” setting; and c) applies to only communication by or information provided by the
patient.

Given the express, broad protection $52-146e(a)  contains, and noting the absence of
similar broad statutory provisions concerning other non-psychiatric medical information, we
conclude that the provision must be taken as a legislative statement that psychiatric
information is given heightened protection. Our Appellate Court has guarded this privilege
carefully. Lieb v. Department of Health Services, 14 Conn. App. 552, 557-561 (1988).
Since we concluded above that, with some resourcefulness, the Union will at times be able to
identify the pensioner despite the deletion of names, we conclude that where the disability
pension is based on a psychiatric condition documented by a psychiatrist’s data, the
patient/pensioner has a legitimate substantial privacy interest with respect to the nature of the
disability and the percent disability rating. While we find this conclusion required by $52-
146e(a),  alternatively, we conclude that disclosure of the nature and percent of a psychiatric
disability would be highly offensive to a reasonable person, and on that basis also would
constitute a legitimate and substantial confidentiality interest outweighing the Union’s need
for the information. Psychiatric disabilities carry a stigma not associated with medical
disabilities. Thus, for example, ‘we believe that a reasonable man would dread disclosure of
a diagnosis of “schizophrenia”, while he would not dread disclosure of a diagnosis of
“hypertension”. Our Connecticut Appellate Court has stated, “It is commonly understood
that ‘the purpose of the privilege is to give the patient an incentive to make full disclosure to
a physician in order to obtain effective treatment free from the embarrassment and invasion
of privacy which could result from a doctor’s testimony. State v. White, 169 Conn. 223,
234-235, 363 A.2d  143, cert. denied, 423 U.S. 1025, 96 S.Ct. 469, 46 L.Ed.2d 399 (1975)”
Lieb v. Department of Health Services, supm at  558.

Therefore, if the information requested by the Union includes information which
shows that an individual retired for psychiatric reasons, the City is not, at this time,
obligated to turn over the psychiatric information to the Union, although it must turn over the
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remaining data. Oddly, even though the City has raised the “psychiatric data” defense, it has
never claimed or offered evidence that the requested data actually includes psychiatric data.
We believe it must inform the Union if that is a fact. Moreover, in keeping with the
approach set forth in the quoted portion of Pennsylvania Power, supm,  the City must
bargain with the Union toward a reasonable accommodation with regard to production of any
such psychiatric information. In this regard, the City is obligated to negotiate with the Union
to find a solution which will allow that information to be revealed to the Union without
impinging on the confidentiality interests at stake. We remind the City that the Union has
already compromised its request in an attempt to gain the information in a non-intrusive
manner. We are confident that with good faith bargaining the parties will be able to produce
a method which will still allow the Union to effectively perform its job as bargaining
representative and also allow the City to meet its obligation to protect the identity of those
who received disability pensions based on the diagnosis of a psychiatrist.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the City of Bridgeport shall:

I. Cease and desist from failing to supply the following information linked to individual,
unnamed pensioners who were awarded disability pensions that were not based on a
psychiatrist’s diagnosis and documentation: the percentage disability rating, nature of
disability, percentage of pay awarded, and years of service.

II. Take the following affirmative steps which the Board finds will effectuate the purposes of
the Act.

(a) Promptly provide the Union with the following information linked to individual,
unnamed pensioners who were awarded disability pensions that were not based on a
psychiatrist’s diagnosis and documentation: the percentage disability rating, nature of
disability, percentage of pay awarded, and years of service;

(b) Promptly notify the Union if any of the pension information requested involves
psychiatric disabilities;

(c) With respect to any disability pensions which were awarded based on a
psychiatrist’s diagnosis and documentation, bargain with the Union toward a
reasonable accommodation with regard to production of the requested information in a
manner which protects the pensioners’ confidentiality interests.
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(d) Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees of the
bargaining units customarily assemble, a copy of this Decision and Order in its
entirety.

(e) Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30)
days of the receipt of this Decision and Order of the steps taken by the City of
Bridgeport to comply herewith.

CONNHCTJCUT  STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Antonia C. Moran
Antonia C. Moran,
Board Member

s/Anthonv Sbona
Anthony Sbona,
Board Member

TO:

Dennis Murphy
L. R. Director
City of Bridgeport
City Hall .
45 Lyon Terrace
Bridgeport, CT 06604

Joseph Ganim, Mayor
City of Bridgeport
City Hall
45 Lyon Terrace
Bridgeport, CT 06604
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Mark Anastasi,
Corporation Counsel
City Hall
City of Bridgeport
45 Lyon Terrace
Bridgeport, CT 06604

Joseph Lander, Esq.
Council 15, AFSCME, AFL-CIO
501 Saw Mill Rd.
P. 0. Box 201
West Haven, CT 06516-0201

Peter Gemat,  Staff Rep.
Council 15, AFSCME, AFL-CIO
501 Saw Mill Rd.
P. 0. Box 201
West Haven, CT 06516-0201

Laurie Giles
Labor Relations Officer
City of Bridgeport
City Hall
45 Lyon Terrace
Bridgeport, CT 06604
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NO. CV 93 0307435 S SUPERIOR COURT

CITY OF BRIDGEPORT JUDICIAL DISTRICT OF FAIRFIELD

vs. ( L  AT BRIDGEPORT

BRIDGEPORT POLICE LOCAL 1159
COUNCIL 15, AFSCME, AFL-CIO
AND CONNECTICUT STATE BOARD
OF LABOR RELATIONS JANUARY 3, 1995

MEMORANDUM OF DECISION

This action is an administrative appeal brought pursuant to C .G.S. $6  4-183, 7-471 and

3 l-109. The appeal is from the Connecticut State Board of Labor Relations (hereinafter

“Board”) decision number 3127, issued July 20, 1993. The Board’s decision resolved case 1

number MPP-14,025 which involved Bridgeport Police Local 1159, Council 15, AFSCME,

AFL-CIO (hereinafter “Union”) and the City of Bridgeport (hereinafter “City”).

The Union represents uniformed and investigating employees of the City of Bridgeport’

police department. The City is an employer pursuant to the Connecticut Municipal Employee

Relations Act (MERA) C.G.S. 6 7468 et seq. The City and Union are parties to a collective

bargaining agreement entered pursuant to MEW,  which incorporates two pension agreements.

The Union and Ci*y,,y$  in dispute as to the application of disability pensions, specifically^ . I..; ‘,  - - .- : -,* :.  3 .J _ f‘3 3SIdjC
the amount or percentage of pay awarded disabled City police officers. The Union has concerns

over the Ci$p  $se&s,ei  of ,QisaFion  in its award of percentages of pay as pensions to disabled

City police officers.--  1 IDisabled retired officers were in some cases awarded 66 2/3  % of salary
m-1 J



as a pension while other disabled retired officers were awarded 60% pensions.

The underlying Board case involved the Unions’ efforts to obtain information about the

disability retirements for the purpose of evaluating the exercise of discretion in awarding various

percentages of disability pensions.

The City and Union were unable to resolve the disclosure of disability pension

information. The Union complained to the Board that the City had engaged in practices

prohibited by C.G. S. 6  470 et seq. (MERA). The Board, after evidentiary hearing and legal

argument, issued the decision which is the subject of this appeal.

The Board’s decision essentially found that the City had violated the ME&4 and ordered

that the City

“Cease and desist from failing to supply the following information
linked to individual, unnamed pensioners who were awarded
disability pensions that were not based on a psychiatrist’s diagnosis
and documentation, the percentage disability rating, nature of
disability, percentage of pay awarded, and years of service.”

The City’s appeal from the Board’s decis?on  was timely and the City is aggrieved by the

Board’s decision.

The City makes three arguments on its appeal, claiming that the Union failed to

demonstrate that the information sought was relevant to the Union’s duties as exclusive

bargaining representative. The City also argues that the disclosure would violate third-party

privacy rights. Finally, on appeal the City claims that the disclosure of medical information is

prohibited by the Americans with Disabilities Act. (ADA) 42 U.S.C. 3  12101.
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STANDARD OF REVIEW

The role of the reviewing court on appeal is to examine the record to determine whether

the findings were supported by substantial evidence. Citv of Norwich v. Norwich Fire Fighter,

173 COM.  210, 214 (1977). C.G.S. 8 31-109(b). If the findings are supported by substantial

evidence, they cannot be disturbed. L. Suzio Construction v. Connecticut State Board of Labor

Relations, 148 COM.  135, 138 (1961); Laufer v. Conservation Commission, 24 COM.  App. 708

(1991). C.G.S. $ 4-183. Great weight is to be given to the construction given to the statute by

the agency charged with administering it. Board of Education v. Connecticut State Board of

Labor Relations, 190 COM.  235, 241 (1983). Indeed, courts have traditionally granted labor

boards a very large degree of discretion. Connecticut State Board of Labor Relations v. Board

of Education, 177 COM.  68, at 74 (1979).

The duty to bargain in good faith includes the employer’s duty to provide relevant

information to the Union in order for the Union to perform its duties as exclusive bargaining

representative. NLRB v Acme Industrial Co., 358 U.S. 432,435-36  (1967); Detroit Edison Co.

v. NLRB, 440 U.S. 301, 303 (1979) and CSBLR v. Bd. of Ed. of Town of West Hartford, 190

COM. 235, 241 (1983).

In the West Hartford case our Supreme Court discussed this issue at length holding at 190

COM. 242:



“That obligation extends beyond the period of contractual
negotiations to the union’s need for information while
administering and policing the contract...Whether information is
relevant to the representative’s duties during this time period
depends upon the factual circumstances of each case.. . .

The determination of whether information is relevant is not a
decision on the merits of the contractual grievance.. .It is analogous
to a discovery examination where the matters in dispute between
the parties are not as well determined as at trial and where courts
therefore follow a more liberal relevancy standard.. An employer,
then, must furnish information to the union even when it appears
that the grievance filed is without merit provided it is probably
relevant to the grievance and would be of use to the union in
fulfilling its statutory duties...Deciding whether there is a
probability that the desired information is relevant is a function
best performed by the labor board.”

The labor board’s conclusion on relevancy is a finding of fact and is thus conclusive if

supported by substantial evidence. San Diego Newspaper Guild v. NLRB, 548 F.2d  863, 869

(9th Cir. 1977); CSBLR v. Bd of Ed West Hartford, supra at 243.

The evidence in the record establishes an arbitration held in abeyance  while it is

determined whether the Union can obtain information regarding the disability pensions. The

record also establishes disparate disability pension percentages. Unquestionably this information

is relevant.

The City alternatively argues that if the information is relevant it should not be disclosed

because of privacy interests of third parties. The leading cases Detroit Edison, supra and

CSBLR v. Bd of Ed Town of West Hartford recognize that serious privacy considerations can

negate a Union’s right to information.
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The privacy interest claimed to be at issue here are the interests of former City police

officers collecting disability pensions from the City in the confidentiality of their medical

records.

The disclosure ordered by the Board eliminates any serious privacy considerations. What

is to be disclosed is a statistical work sheet revealing for some nineteen disability retirees (1)

percentage disability rating (2) nature of disability (3) percentage of pay awarded and (4) years

of service. Each disclosure is also made only as to disability pensions not based on a

psychiatrist’s diagnosis and documentations. The individual retirees are not identified in any

direct way. There further appears a sufficient number to limit the possibility of identification1

indirectly.

The authority cited by the City for a constitutional claim of privacy are clearly

distinguishable from the instant case on their facts. In fact, Whalen v. Rae, 429 U.S. 589

(1977) and Maneels  v. Pena,  789 F.2d 836 (10th Cir. 1986) are entirely consistent with the

spirit of the Board decision.

The Perkins v. Freedom of Information Commission, 228 COM.  158 (1993) decision

addresses the invasion of personal privacy issue. Our state through the Perkins decision adopts

the 3rd Restatement of Torts standard for invasion of personal privacy. This standard requires

that the public disclosure “(a) would be highly offensive to a reasonable person, and (b) not of

a legitimate concern to the public”.

The limited disclosure of information relating to unnamed retired police officers relating

5
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to their disability pension does not come close to satisfying either prong of the standard.

The City’s argument that C.G.S 6 31-128f precludes such disclosure without the

individual employees consent; fails in that the statute does not apply to public employees, see

6 31-128a(2).

The City’s final argument claims that the Americans with Disabilities Act precludes

disclosure by an employer of any medical information.

The court finds  that the limited dissemination of medical information concerning the

disabilitie ratings and nature of disability of retired former employees is not precluded by the

A.D.A. .

The purpose of the confidentiality requirement of the A.D.A. 42 U.S.C,

6  12112(d)(4)(10),  29 CFR 1630.14(c) is to avoid stigmatizing disabled persons and thus limiting

‘their employment opportunities.

The limited disclosure at issue here would in no way serve to st&natize or limit

employment opportunities of unnamed retirees.

Rights are rarely absolute in nature and the confidentiality rights of employees created

by the A.D.A. are not sacrosanct or necessarily controlling over the potentially conflicting rights

of others.

The balancing of the Union’s rights versus the individual privacy rights under the A.D.A.

should be controlled by the standards recognized in Detroit Edison v. NLRB, supra and CSBLR

v. Bd of Ed Town of West Hartford, supra.
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1

In this case the City’s argument fails to raise a sufficient privacy interest which Would

require the court to impose a balancing test. The individual privacy rights of the disability

retirees is essentially unaffected by the Board decision.


