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DECISION. DISMISSAL OF COMPLAINT. AND ORDER

Local  184 of Council 4, AFSCME, AFLCIO  (hereinafter Local 184) filed with the
Connecticut State Board of Labor Relations (the Labor Board) two complaints alleging that
the Metropolitan District Commission (the MDC or the Employer) had engaged and was
engaging in practices prohibited by Section 7-470  of the Municipal Employee Relations Act
(the Act).

Local 184’s first complaint, Case No. MPP-13,584, was filed on February 19, 1991
and amended on November 19, 1991. ,In substance, the amended complaint in Case No.
MPP- 13,584 alleges that the MDC unilaterally transferred landscaping and ground services
work to non-bargaining unit individuals without the required negotiations with Local 184.

Local 184 filed the second complaint, Case No. MPP-13,757, on May 6, 1991, and
amended that complaint on November 19, 1991 and again on November 29, 1991. The
amended complaint in Case No. MPP-13,757 alleges that the MDC unilaterally transferred
the following bargaining unit work to non-bargaining unit individuals without the required
negotiations with Local 184: painting services at MDC headquarters; plant maintenance and
cleanup at Hartford Waste Processing Facility; catch basin cleaning throughout the District.

Local 1301-101 of Council 4, AFSCME, AFL-CIO (hereinafter Local 101) filed with
the Labor Board a complaint in Case No. 13,585 on February 19, 1991 and amended the
complaint on November 19, 1991 alleging that the MDC had engaged and was engaging in
practices prohibited by Section 7-470 of the Act. In substance, Local 101’s amended
complaint alleges that the MIX unilaterally transferred bargaining unit work of the Real
Estate, Draftsmen and Survey Section to non-bargaining unit individuals.

After the requisite preliminary administrative steps had been duly taken, the cases
were consolidated for hearing, and the consolidated matters were brought before the Labor
Board for a hearing on October 2, November 21, and December 16, 199 1. Both parties
appeared and were given full opportunity to adduce evidence, examine and cross-examine
witnesses, and make argument. Both parties filed post-hearing briefs, which were received
on February 19, 1992.

On the basis of the entire record before us, we make the following findings of fact,
conclusions of law, decision, dismissal and order.



/ I ‘, t,
*

FINDINGS OF FACT

1. The MDC is a municipal employer within the meaning of the Act.

2. Local 184 and Local 101 are employee organizations within the meaning of the
Act, and have at all material times been the exclusive statutory bargaining representative for
their respective units. Since 1980, Local 184 has represented a unit of blue collar
maintenance employees, which has been covered by a collective bargaining agreement with
the MIX. The parties had a contract for the term January 1, 1988 - December 31, 1989
(Ex.  6). It appears that a successor contract was in effect at the time of the disputed events
herein (Tr. 82). Since 1966, Local 101 has represented a unit of professional and
nonsupervisory employees which has been covered by successive collective bargaining
agreements with the MDC, including one for the term April 1, 1987 - March 31, 1991 (Ex.
1).

3. The Local 101 contract contains the following Management Rights Clause in
Article 19, and the Local 184 contract contains the same language with different numbering
in Article 2:

” 19.1 Unless expressly limited by a specific section of this agreement
the rights, authority, powers and responsibilities of the District,
as conferred by a general or special act of the Legislature or any
District ordinance or regulation, including but not limited to all
control and direction over employees of the District as well as
the complete operational management of all facilities, policies,
and procedures used, shall remain vested solely and exclusively
in the District.

19.2 The District shall retain the full and exclusive right to determine
standards of quality, schedules of operations, classifications of
jobs, the assignment of work and methods, processes and levels
of productivity, to introduce new or improved production
methods, facilities, services or products and to extend, limit or
curtail the operations of facilities or the number of employees,
unless expressly limited by specific terms of this agreement.

19.3 Notwithstanding the foregoing paragraph, it is recognized by the
parties that matters pertinent to wages, hours and conditions of
employment are negotiable under the terms of the Municipal
Employee Relations Act and such rights are neither waived or
diminished by the foregoing language.”

@*  1)
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4 . These bargaining units cover MDC employees at all its facilities, including those
now working at the Connecticut Resource Recovery Authority (CRRA)‘s  Waste Processing
Facility (Tr. RI, 289).

5. The MDC has operated the CRRA facility since 1988, pursuant to a 27 year
contract with the CRRA, which owns the facility. The Waste Processing facility was built in
the mid-1980’s by Combustion Engineering, which initially operated the facility (Tr. IJI,
287-289).

6 . The maintenance operation of the MDC, which generally services multiple MDC
facilities, employs carpenters,  electricians, machinists, plumbers, pump station mechanics,
technicians, and supervisors.

7 . Over the years various maintenance functions or portions thereof have been
contracted out, including elevator maintenance, custodial work at MDC headquarters,
roofing, heating and ventilation work, and trades work at water treatment plants (Tr. II,
199-201).

8. In the Lmal 184 bargaining unit, 12-15 positions have been lost due to layoff or
unfilled vacancies since September, 1990 (Tr. 3, 304).

9 . In the Local 101 bargaining unit, 9 positions have been  lost due to layoff and 12
positions have remained vacant since September, 1990 (Tr. 312).

The Complaint in Case No, MPP-13.584
-Contractina  out of landscane  and around  services at waste water uumu  stations

10. There are a total of about 50 waste water pump stations and 15-20 clean water
pump stations within the MDC structure. The waste water pump stations are also sometimes
called sewage pump stations (Tr. III, 282).

11. Prior to 1991, the grounds work at waste water pump stations - as well as at
fresh water pump stations - was ordinarily done by bargaining unit employees in the
Maintenance Department of the MDC (Tr. I, 74-78, 84; Tr. III, 267, 272-273).

12. In the winter of 1991 the MDC put out to public bid the grass-cutting, trimming
and cleaning up work for the grounds at approximately 29 waste water pump stations. In
March 1991, this work was awarded to an outside contractor, Corporate Landscaping
Services, which performed this service throughout the 1991 grass-cutting season (Tr. I,
71-72, 80-81, Ex. 7).



13. There was no prior notice of proposed contracting out given to the Union, and
no prior bargaining on this matter, although bargaining for a successor collective bargaining
agreement was ongoing at the time the grass-cutting contract was awarded (Tr. I, 81-82; Tr.
III, 285).

14. In or about August 1991, during the season the grass cutting was contracted out,
the Union received notice of layoffs, including six (6) buildings and grounds employees and
thirty-four (34) employees in other departments. In order to avoid layoffs, the Union made
concessions and many positions were retained. All buildings and grounds positions were
retained, except for one vacant buildings and grounds position, which was eliminated (Tr. I,
83-84, 87).

15. During the concession negotiations, MDC  Director of Administrative Services
Batycki told the Union that he had every intention of subcontracting buildings and grounds
work if it was cheaper  (Tr. I, 86).

16. The only evidence presented by the MDC of an exception to the past practice of
unit employees performing grounds maintenance at a pump station involved an occasion in
1988. In 1988, thirteen (13) shrubs were supplied, planted and mulched by an outside
contractor at the Stonehedge wastewater pump station (Ex.  21, Tr. III, 264).

17. Grounds maintenance and landscaping at the CRRA waste processing facility,
which is operated by the MDC under contract with the CRRA, has been performed by an
outside contractor since 1989. This grounds work had also been contracted out by
Combustion Engineering, which operated the facility during its start-up period following
construction, i.e. before the operations were assumed by the MDC in October, 1988. All
grounds maintenance at the four waste transfer stations which feed into the waste processing
facility is also performed by an outside contractor (Tr. III, 262-263).

The corn&tint  in Case No. MPP-13.585
Subcontracting of assessor’s work

18. Included in the unit represented by Local 101 are employees in the Real Estate,
Draftsmen and Survey Sections.

19. Up until October 1990, there were four (4) employees in the real estate
department: two (2) assessment technician I’s, one (1) assessment technician II (William
Panek), and a supervisor (Leon Kirk) (Tr. I, 23, 44).

20. The assessment technician II, William Panek, was responsible for performing
title searches on property along new sewer and water projects, and assessing to the property
the appropriate sewer and water charges. Frequently these sewer and water projects were
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undertaken by private developers who were adding housing subdivisions which were then tied
in to the MDC sewer and water systems.

21. Over the years, some predating representation of the unit by the Union, Panek
also occasionally did work related to other MDC  projects, which usually has been done by an
outside source. He did some preliminary work on a title search involving the purchase of the
CRRA property, but did not actually do the title searches or assessments of CRRA or joint
MDCYCRRA  property. He recently did a title search for the MDC’s  East Hartford
Treatment plant. About 20 years ago, and prior to collective bargaining, he did some title
seanhing involving other MDC facilities (‘Tr. I, 26-44).

22. The developers’ title search/assessment work was Panek’s customary work, and
the other work described above was only occasional (Tr. I, 45).

23. Assessments related to local water and sewer projects have never been contracted
out (Tr. I, 25; Tr. III, 220-222, 248-249).

24. As of October, 1990 there was a vacancy in the real estate department which the
MDC  management had tried to fill repeatedly throughout most of 1990. An internal posting
had yielded no “inside” applicants who were qualified, and three (3) applicants from outside
of the MDC were offered the position but turned it down (Tr. III, 222-235).

25. Because of the vacancy, work in the real estate department backlogged. This
work included title searches for developers’ projects and filing liens on delinquent customers.
Liens must be filed each quarter to retain validity. Unit employees were working overtime
just to keep cu’rrent. In view of these factors, and knowing that contracting out the work
would yield a computer model that MDC had not yet developed, and in anticipation that
another employee in the section would leave as a result of a transfer request, management
contracted out certain assessment work. This work was on Lovelace  Drive in West
Hartford, Beacon Hill Rd. in Bloomfield, Bloomfield Ave. in West Hartford, and Ridge Rd.
in Wethersfield (Tr. I, 24-25; Tr. II, 222-235).

26. Bids on the above subcontracting were compiled on October 12, 1990 and the
work was completed within 1990. There was no additional contracting out of such work in
1990 or 1991 (Tr. III, 226-227).

27. All assessor positions within the unit were filled as of the hearing herein (Tr.
III, 228).

28. Various other engineering major projects directed by the MDC have involved
subcontractors who do design and drafting on those jobs which is like the work performed by
unit members in their routine assignments for developers’ jobs. Title searches on various
major projects or for land proposed for acquisition by the MDC also may have been
performed by non-unit employees (Tr. II, 234-5).
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29. The 1987-1991 Local 101 contract, which covers the assessor, contains the
following provision in Article 6.4 b:

6.4 Job assignments.

a. . . . . .

b. Bargaining unit work will normally be performed by bargaining unit employees
only, unless bargaining unit employees are unavailable or in the event of emergency
affecting the health and safety of the public.

m.  1)

The corn&tint in Case No. MPP-13.757
a. The contractinp  out of painting services at MDC headquarters

30. The maintenance operation of the MIX  includes unit employees who paint at a
variety of MIX  facilities, and among those who paint are employees with the title of
carpenter. Painting is one of several maintenance functions.

31. In 1991, the MDC contracted out certain painting at MDC  headquarters to Peter
Webster Painters, Inc for a bid of $9,392 (Ex.  8).

32. There was no prior notice to or bargaining with the Union concerning the
decision to contract out this work.

33. One of the carpenters, who does painting work, is unit employee Frank Palmer.
Palmer has worked in the classification of carpenter for about 10 years (Tr. II, 132).

34. Over his ten years as a carpenter, Palmer has done various painting jobs about
once a year at MDC headquarters. These jobs have included stairwells, priming and painting
of new drywall. He had last painted at that site in or about 1989 when he painted walls,
partitions and a hallway as part of the renovation of the third floor (Tr. II, 132-135).

35. Palmer was unaware of any painting subcontracting at headquarters (Tr. II,
132-135). The painting is usually done by carpenters and helpers (Tr. II, 213).

36. On one occasion in the late summer or fall of 1989, an outside contractor, Ed
Doyle did painting work at MDC headquarters in the research area and elevator lobbies.
The job cost $1800 (Tr. II, 204, Tr. III, 260-262, Ex. 20).

37. On a regular basis, since the 1970’s,  painting of interiors and exteriors of large
water storage tanks has been performed by outside contractors (I’r. II, 203-205).
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38. Since 1988-1989, painting of wood trim and wood at MDC pump stations has
been performed by outside contractors. In 1973, painting of the maintenance building
basement at the Hartford Waste Water Plant was performed by an outside contractor (Tr. II ,
206-207).

39. The Union would not necessarily know when one contractor came in to paint on
a job (Tr. II, 211).

MPP-13.757
L Contracting out of certain clean UD work at the Hartford Waste processing CRRA  Facility

40. In 1988, when the MDC took over operation of the CRRA Waste Processing
Facility from Combustion Engineering, Combustion continued to supply an extra
maintenance crew to clean up trash that was falling off the conveyor belts in excessive
quantities. As time passed, after the MIX  assumed the overall operation, Combustion was
able to reduce the amount of trash that was falling off (Tr. JII, 280).

41. Combustion supplied the extra maintenance crews from 1988-1990 (‘I?. II,
279-280). Until September 1990, this outside contractor’s crew, came in at 11:30  p.m. at
the end of the MDC plant operators’ 4:00-11:30  p.m. shift and cleaned the plant (Tr. II,
142).

42. In September 1990, the MDC plant operators switched to three ten hour shifts,
and the outside contractor’s crew was no longer brought in solely at the end of the unit
employees shift. However, the outside crew, which varied in number in the range of 10-15,
continued to come in nightly. At least during the fall of 1990, employees of Local 184’s
bargaining unit performed most of the cleaning, which was conducted during three 10 hour
shifts. For a 5-6 week period this cleaning work by unit employees included cleaning an
area called the “MSW pit” by using two unit employees on an overtime basis. At some
point, the MDC stopped the overtime arrangement and brought in two members of the
outside contractor’s crew to clean the MSW pit, which prompted the filing of a grievance.
The grievance was still pending at the time of the November 1991 hearing herein. At some
point, the MDC started utilizing the outside contractors crew working as a group again,
which prompted the filing of more grievances, which were also pending at the time of the
November 1991 hearing (Tr.II, 141-146). One exhibit reflects that the MDC solicited bids
for temporary laborers to clean at the CRRA facility, and the bids were compiled in July,
1991 for award (Ex.  10).

43. As of the November 1991 hearing, the MDC was still using the so-called
“temporary help” for cleaning; one of the outside contractor’s workers is there almost on a
daily basis cleaning an area called “the packers” which produces a lot of dust and fiber
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debris. This one worker also spends a portion of his day outside picking up papers and trash
that has blown off the trash trucks (Tr. II 146-147).

44. As of the November 21, 1991 hearing, the MDC was also using the outside
contractors crews as needed for projects with either a small crew or a dozen workers,
depending on the project (Tr. II, 147-148).

45. The MDC continues to use what it terms “temporary help” from an outside
contractor (Tr. III, 281).

MPP-13.757
c.Con ‘n

46. For decades the MDC has cleaned the catch basins along the streets in the City
of Hartford. The responsibility was assumed as part of the MDC’s  sewage service because
Hartford maintained a combined sanitary sewage and storm sewer system. In other towns,
which are members of the MDC, catch basins have only been associated with storm water,
and thus have not been cleaned by the MDC (Tr. II, 153-160).

47. Prior to the fall of 1990, cleaning of catch basins was only performed by
employees of the MIX!. Thus, since the advent of that bargaining unit, only bargaining unit
employees have cleaned catch basins, and the work has never been contracted out (Tr. II,
178; Tr. I, 98; Tr. II, 114-118).

48. Prior to the fall of 1990, the catch basins were cleaned by four unit employees
-- two crews, each of which was made up of a crew leader (Dennis Potvin or Curtis Plander)
and a helper (Harry Mitchell or Keith Jones) (Tr. I, 100-101; Tr. II, 114-118).
Occasionally, these workers helped clean sanitary sewers.

49. In a letter dated August 6, 1990, the MDC informed the Union as follows:

“Effective September, 1990, the District will no longer perform catch basin cleaning
services for any member Town. . ..”

The letter went on to state that the MDC was planning to reassign certain named
employees, and specified that crew leaders Plander and Potvin would be reduced in
classification, citing Section 6.7 of the contract (Ex.  16).

50.  During discussions between the MDC and the Union, there was no mention by
the MDC or discussion of contracting out.
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51. On August 15, 1990, the MDC sent the Union a memorandum which stated that
it was confirming an understanding that the reassignments referred to in paragraph 49 above
would not be appealed (Tr. II, 186, Ex. 17).

52. On August 15, 1990, the MDC informed employees Plander  and Potvin that it
was “curtailing catch basin cleaning services provided to Hartford” and notified them of their
reassignment (Ex  15).

53. The crew leaders were then reclassified as a pay grade of “LT 3” instead of the
prior “LT 8” grade, but despite this technical reclassification, they continued to receive the
higher pay of the “LT 8” grade (Tr. II, 120).

54. After September, 1990, and until sometime in the following summer (1991),  only
one crew leader and one helper did any work on catch basins, but their work was focused on
checking on particularly troublesome basins rather than routine cleaning. Sometimes these
were basins plugged up during a storm, and sometimes cleaning was done to enable their
structural repair by unit employees. This two-man crew did catch basin work for all but 3-4
days per month (Tr. II, 19, 125-129; 169-170).

55. In February, 1991, the MDC began bid solicitation for the routine cleaning of
catch basins, the identical work that had been performed by bargaining unit employees prior
to and through the past cleaning season. The bids were received and compiled on March 5,
1991 (Ex.  12). The contract was awarded in April, 1991 to Wethersfield Sweeping. That
contractor actually began work in mid-to late  summer, 1991, and worked for 4-5 months that
season on routine catch basin cleaning (Tr. I, 98,102; Tr. II, 167).

56. For about 2 or 2 l/2 months after Wethersfield Sweepers began work on routine
cleaning of basins, the two-man bargaining unit crew continued to spend most of their time
doing work on troublesome catch basins. Sometime later in the summer of 1991, the
two-man crew of unit employees only worked 3-5 days per month on troublesome basins,
and instead spent most of their time cleaning sanitary sewers (Tr. I, 102; Tr. II,122,
125-129, 169-170). (The other “reassigned” crew had been cleaning sanitary sewers since
the fall of 1990, and has only occasionally helped on catch basins (Tr. II, 114-118)).

57. When the MIX  told the Union in August, 1990 that it was discontinuing catch
basin cleaning, the MDC never informed the Union of its intention to subcontract this work.

58. In September 1990, Potvin grieved the fact that after his reclassification, he
allegedly continued to perform the same work on occasions. He sought restoration of the
classification. Management’s Step II response to this grievance stated that the District had
decided to contract out routine catch basin cleaning, with emergency work to be performed
by unit personnel. The grievance form indicates that the MDC wrote this response on
September 19, 1990, but the form also indicates that the Union did not receive it until March
4, 1991 (Ex.  25).
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59. The MDC’s  decision to contract out cleaning of catch basins was based on its
cost analysis and conclusion that it was cheaper to contract out (‘I’r. II, X0-161, 167).

60. The MDC is still responsible for catch basins in Hartford, but does not intend to
use its employees to do routine cleaning (Tr. II, 172-177).

61. As of the hearing date of November 21, 1991, the MDC  intended to continue
contracting out this work in 1992 (‘I?. II, 170-171).

CONCLUSIONS OF LAW

1. In the absence of an adequate defense, an employer commits an illegal  refusal to bargain
and thus a prohibited practice under the Act, when it unilaterally contracts out or assigns to
non-bargaining unit personnel work which has been performed exclusively by bargaining unit
employees.

2 . The MDC breached its duty to bargain in good faith and has committed a prohibited
practice by failing to bargain over the contracting out of: 1) landscape and ground services at
waste water pump station; 2) painting (in this instance at MDC headquarters in 1991); 3)
routine catch basin cleaning services; and 4) certain plant cleanup work at the CRRA facility.

3. The MIX did not breach its duty to bargain or commit a prohibited practice by
temporary contracting out of certain assessment work in 1990.

DISCUSSION

In this series of complaints, the unions allege that the MDC has contracted out
various categories of bargaining unit work without the requisite prior bargaining with the
Union. In most of these cases we must determine, among other issues, whether the work
which was contracted out was work historically performed exclusively by bargaining unit
employees, so as to give rise to a duty by the employer to bargain concerning any decision to
contract out such work for performance by non-unit employees. These cases illustrate the
difficulty of establishing a definition of the scope of the “work” at issue. Yet it is that
definition which may determine the duty to bargain, inasmuch as the employer may have a
valid defense if the “work” at issue had been shared with non-unit employees in the past.
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The principles of law applicable to the contracting out of unit work have been stated
as follows:

“It is well settled that in the absence of an adequate defense an employer commits an
illegal refusal to bargain and thus a prohibited practice under the Act when it
unilaterally contracts out or assigns to non-bargaining unit personnel work which has
been performed exclusively by bargaining unit employees. Plain~Ze  Board of
Educa&%n,  Decision No. 1192 (1974); C%y of Milfod,  Decision No. 1849 (1980);
Town of East Haven, Decision No. 2020 (1981); Board of Education of the C&y  of
HaMorb,  Decision No. 1938 (1980); City of Waterbury, Decision No. 1436 (1976);
Ci?y  of Watertown, Decision No. 2515 (1986).”

However, as a corollary of this doctrine, where work has by practice been shared
between bargaining unit and non-bargaining unit workers in the past, then the reassignment
of +&at  work from unit to non-unit individuals, including through contracting out, will not
constitute a violation of the Act. Plizinville,  Supre;  Hartford, Supm;  Waterbury, Supru;
City  of East Haven, Decision No. 2020 (1981). This corollary is usually referred to as the
“shared work” doctrine.

Before turning to an analysis of the “shared” work issue, we address one other
defense that the MDC has advanced to several of the allegations herein, namely that it was
entitled, by the terms of the collective bargaining agreements’ management rights clause, to
contract out unit work. If a collective bargaining agreement permits an employer to take
unilateral action on a subject which is otherwise a mandatory subject of bargaining, the
employer may have a valid defense. Here, however, the management rights clause cannot
prcq~erly  be construed as permitting the unilateral contracting out of work. Specifically, the
first two paragraphs of the clauses, which we quote in full in Finding of Fact No. 3, make
no express mention of contracting ou.t  and are far too broad in their statement of
management’s rights to be construed as waiver of the Union’s rights to bargain. We have
consistently held that a contractual waiver must be established by clear, specific and
unmistakable  language. Redding  Bead  of i%mfz?m,  Decision No. 1922 (1980); C@  of
New Haven, Decision No. 1342 (1975); Town of WethemfieZd,  Decision No. 1418 (1976);
Cc&  qfHartfod, Decision. No. 1425 (1976); Town of Watetiown,  Decision No. 2515
jlSS6).

Returning to the “shared work? issue, we frst  respond to an argument which the
,MDC makes with respect to all  of the work which was contrac~d  out which it considers
!‘maintenance”  work. In fact, the MDC here asserts a definition of the “work” at issue
which is as broad as might be argued. It claims that if any “maintenance” function anywhere
within the MDC  structure has been contracted out in the past, that the MDC  has no duty to
bargain with the Union over any subsequent decision to contract out some other
“maintenance” function.
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We reject this MDC argument, noting that never in the many years in which the
Labor Board has dealt with the issue of contracting out and applied the shared work doctrine
have we adopted such a broad definition of the scope of work. Such an approach would
quickly erase the contracting out doctrine entirely by the sleight of hand of choosing an all
encompassing definition. The MDC approach ignores the reality that certain tasks and
assignments acquire a practical existence as the work of certain categories of employees
within a bargaining unit, and that this gives rise to an identifiable interest of the unit in
continuing to perform that work. As we have stated before :

The Town’s argument, if accepted, would allow unilateral contracting
out of exclusively bargaining unit work through the device of broadly
redefining such work so that it is lumped into a larger category which
includes work that has been shared. Such an approach would seriously
undermine the duty of employers to bargain over contracting out.
Where, as is the case here, a substantial, discrete, and clearly
recognizable job.  duty has been performed exclusively by the bargaining
unit, it would be irrational and defeat the purposes of the Act to
construct and apply an analysis that would remove the contracting out
of such work from the scope of mandatory bargaining.

Town of wilieltown,  Supm

Alternatively, the MDC  then contends that in the instant cases the scope of work
presented by the Unions as being “exclusively performed by unit employees in the past”
represents an artificial micro-division of work. In the MDC’s  view, this represents a

self-serving, item-by-item, task-by-task breakdown which is untenable. To address this
issue, we must turn to an assessment of each of the contracting out matters at issue, and
ascertain the proper definition and scope  of the unit work at issue, and the proper frame of
reference for detemnning  whether the MDC  has a “shared work” defense.

The Complaint in Case No. MPP-13.584
-Contracting out of landscane  and around servigs  at waste water numo  stati=- - -

At issue here is the 1991 contracting out of grass-cutting, ttimming  and cleaning up
of the grounds at approximately twenty-nine (29) wcaste water pump stations of the MDC.’
No notice of the contracting out was given to the Union, despite the fact that regular contract
negotiations were ongoing, nor did any bargaining occur on this subject. Clearly, the action
had a real impact on the unit’s reasonably anticipated work opportunities, cutting as it did
into a major and time consuming function then performed by unit employees, and thus

’ At the same time, trimming and cuthg  around several storage tanks was contracted out, but it i$ not clear
that the Union challenges this action.
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required bargaining with the Union. See Piizinville  Board of Education, Supm,  and Town
of Harden, Decision No. 1441 (1976). (That the unit’s fears were well-founded is
demonstrated by the a) scheduled layoffs of six (6) employees who customarily performed
the grounds work, layoffs which were only avoided by concessions made by the Union; b)
the District Manager’s comments that he would subcontract if it was cheaper.)

Based on all of the above elements, the MDC had a duty to bargain concerning its
decision to contract out this grounds maintenance if, in fact, the “work” had been exclusively
performed by the bargaining unit in the past, rather than shared with non-unit employees.
Local 184 maintains that the grounds work at the sewage pump stations has always been
performed by unit employees. The MDC claims that the work has been shared, basing its
claim on one prior instance  at the pump stations and‘also the practice at the CRRA facility.
We agree with Local lS4 that the work at the pump stations has not been shared with non-
unit employees in the past, rejecting the MDC’s  notion that sharing is established by the fact
that in 1988  thirteen shrubs were planted and mulched by an outside contractor. We
conclude that such an infinitesimal quantum of work hardly constitutes “sharing”, even
assuming that this planting work was really akin to that performed by unit employees. W e
also reject the MDC argument that the complaint is defeated because it has contracted out
grounds maintenance at the CRRA waste processing facility, which it operates. Rather, we
are persuaded by the following factors that that practice does not constitute sharing of the
unit work at issue, which we define as grounds maintenance of the regular MDC facilities: a)
the scope and uniformity of the long-established practice of using unit employees at seventy
pump sites to take care of the grounds, which we find  constitutes “a substantial, discrete, and
clearly recognizable job duty which has been performed exclusively by the bargaining unit”,
the deifinition  set forth in !Ya&tie,  Sups;  b) the fact that these sites are totally distinct in
nature, function and ownership from the CRRA trash facility; c) the fact that the contracting
of grounds work at the CRR4 facility predated. the involvement of the MDC and was simply
continued as an operational. pLractice  when the MDC took over. (We note that absolutely no
details of the nature or extent of that contracting out at the CRRA were provided.)

The complaint in Case No. MPP-13.585
~ontractin~t  of assgsor’9  work- -  -i-.L

It is undisputed that in 1990,  the MIX  contracted out assessor’s work on four (4)
“developers” projects, work which includes title searching and assessment. As indicated in
the Findings of Fact, we credit the testimony of MDC Director of Administrative Services
Batycki, that this was done for a variety of reasons stemming from the inability to fill  a
vacant unit position throughout i990,  despite repeated efforts. Local 101 claims that,
contrary to the bargaining requirements set forth by the Act, there was no prior notice to, or
bargaining with, Local 101. Among the defenses raised by the MDC are the claims that a)
although assessor’s work on “developers” projects has not been contracted out in the past,
title searching and assessing the value of property has been done previously by outside
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contractors on other MIX  projects, such as those involving land acquisition for a building
project, therefore establishing that the work at issue has been “shared work” and b) Article
6.4 (b) of the collective bargaining agreement permits the contracting out in the factual
circumstances here.

Without reaching the “shared work” defense, and assuming arpuendo  that this was
unit work, we agree that Article 6.4 (b) is dispositive of the issue, inasmuch as it provides
that unit employees will be used for unit work “unless bargaining unit employees are
unavailable. “. ” . We are satisfied that the contracting out was occasioned primarily by the
unavailability of unit employees - i.e. due to the vacancy which management had tried
unsuccessfully to fill, that the work was pressing and backlogged, and that the contract
permitted this contracting out without bargaining with the Union. Also, the validity of that
primary reason is demonstrated by the relatively short duration of the contracting out.
Accordingly, we find no prohibited practice was committed by the MDC on this issue.

MPP-13.757
a. The contracting out of uaintine  services at MDC headquarters.

At issue here is the 1991 contracting out of one painting project at MDC
headquarters. The Union focuses on the claim that in the past painting at headquarters had
been performed by unit employees, and thus claims the MDC must bargain concerning the
decision to contract out painting at headquarters.

Consistent with our e&her  discussion, we reject the MDC defense that the contracting
out did not require bargaining because it was permitted both by the management rights clause
and by prior contracting out of other maintenance work. However, we agree with the MDC
that the Union’s focus on “painting at MDC headquarters” represents a “micro-division” of
unit work that defies logic as we approach the issue from the perspective of the duty to
bargain and the shared work doctrine. “Painting at MDC headquarters” is simply not a
substantial, discrete and clearly recognizable job duty, the criteria which we set forth in
Rla;iti~,  Srcpm. Like the hDC’s  over-broad definition of the scope of work as
“main*znance  work”, Lo&  184’s def%mion  would negate the “shared work” doctrine,
be,cause routinely it would be possible to subdivide work in an artificial way that would
foreclose any ,pc&bb:e  defense that it had been shared with non-unit employees in the .past.

We conclude that the proper definition of the work at issue is “painting of or within
MDC  buildigs”,  which does represent  a “substantial, discrete and clearly recognizable job
duty”. We note that, with only a few exceptions, this has been routinely performed by unit
employees. The only exceptions in evidence are one instance in 1989 of contracting out of
painting at headquarters, and painting of wood and trim at pump stations. In the overall
context of the MDC’s  extensive operations, these are too minor and infrequent to constitute
sharing, particularly where it is not established that the Union would have been aware of
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these instances. Importantly, there was absolutely no evidence presented concerning the
nature and scope of the painting of the wood and trim at pump stations; evidence which we
find necessary to support a conclusion that this painting was sufficient to constitute genuine
sharing of painting work. Additionally, we reject the MIX’s  claim that the longstanding
practice of painting of water storage tanks by outside contractors represents a sharing of the
painting work at issue between unit and non-unit employees. Painting of massive water tanks
- both inside and out - is of an entirely different scale and nature than the painting involved
in MIX  buildings.

In light of all of the above, we conclude that the MDC had a duty to bargain
concerning the contracting out of painting of MDC buildings, and that it breached that duty
when it failed to bargain concerning the contracting out of painting work at MDC
headquarters in 1991.

MPP-13.757
b. ContractinP  out of clean up work at the Hartford CRRA Waste nrocessing
facility

Local 184 contends that in 1990, when the h4DC  took over the
operation of the CRRA Waste Processing Facility for Combustion Engineering
(which had been using an outside contractor to perform some of the plant
clean-up work during a transitional period}, all the clean-up work should have
been assigned to bargaining unit employees. Instead, while the MDC
primarily has assigned unit employees to operate and clean the facility, the
MDC  has also utilized the outside contractor to perform the same type of
cleanup work as performed by the unit. The assignment and frequency of use
of the outside contractor has varied since 1990. As of the time of the
hearings, the outside contractor was supplying at least one worker daily, and at
other times up to a dozen workers.

This case presents a different scenario than the one customarily before
us -- i.e in the usual scenario contracting out commences in an existing

.operation.  Here, the facts establish that some use of the outside contractor
existed since the MDC  took over the CRRA operations, and there was no
significant hiatus in this arrangement. The Union protested this arrangement
through grievances early in the relationship.

Given the addition of a new operation, this case might be analyzed with
respect to two questions -- 1) whether, upon assuming this new CRRA
operation, the MDC was bound to have cleaning work performed solely by
unit employees, and 2) whether, at least at the point when the parties
incorporated the CRRA operation in the existing bargaining unit, the MDC
was barred from  using the outside contractor to supplement unit employees.
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However, the MDC does not tie its defense to the concept of a “new
operation”. Rather, its sole defenses herein are that given the past practice of
contracting out maintenance functions throughout its many operations, and in
light of the management rights clause, it is free to contract out any
maintenance function without bargaining with the Union.

Consistent with our introductory statement, we reject both of the
defenses raised by the MDC, finding that neither the “management rights”
clause nor the past practice of contracting out other types of maintenance work
justified the unilateral action here. This leaves us with the questions we
identified in the preceding paragraph. However, we find that neither party has
provided enough evidence or briefed the issue of the expansion of the unit
sufficiently to help us determine whether the MDC had to assign all the
cleaning work at the CRRA to unit employees in the first instance. We note
that our Decisions in Plainville  Boa&  of Education, Decision No. 1192
(1974) and City  of Milfod,  Decision No. 1849 (1980) make it clear that the
addition of a new facility or new operations to an employer’s existing
undertakings may raise complex questions of an employer’s obligations to
bargain and make work assignments. However, here both parties have treated
the bargaining unit as broadly based to cover all blue collar MDC employees
(with exclusions not here relevant), and the Union has the right to dispute,
from the inception, the assignment to a subcontractor’s workers of what would
otherwise be unit work. That it was basically unit work cannot now be
disputed since the hll)C has treated its blue collar employees assigned to the
CRRA facility as an accretion to the existing unit. Thus, the contracting out
was disputed by the Union since its inception at the time the MDC took over
operation of the CR&I. Clearly, work that was the same as that done by unit
employees was contracted out without any prior bargaining with the Union.2
There is ,no  valid claim that the work was shared, as it is the initial “sharing”
which is the basis of the charge. There can be no reliance on the fact that
Combustion used this contractor, as there was no collective bargaining
relationship between Combustion and the Union. Therefore, there was a duty
to bargain concerning the contracting out of this work.

MPP-13.757
c.  Contractine  out of catch basin cle;?n&g.

It is undisputed that in 1991, the MDC contracted out the routine
cleaning of catch basins, work which had been performed exclusively by

’ Although it is clear that the MDC contracted out bargaining unit work without bargaining, we note that the
parties’ presentation of the  specifics regarding this issue  was, at times, confusing and difficult to follow.
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bargaining unit employees since the advent of the Local 184 many years
before. It is undisputed that there was no reference to this intention to
contract out at the time those unit employees, who had been doing catch basin
cleaning, were assigned to other positions and duties with the simple
explanation that the MDC was curtailing catch basin cleaning. Neither was
there any bargaining with the Union prior to the decision to undertake
contracting out. The only defenses presented by the MDC are 1) that it had
the right to contract out this work under the general management. rights clause
of the contract; 2) that since it has contracted out maintenance functions in the
past, it had the right to contract out this maintenance function without
bargaining with the Union; and 3) that the Union had waived any right to
challenge this conduct when it allegedly agreed not to appeal the reassignment
of unit employees previously performing routine cl.eaning  of catch basins.

As indicated in our introductory comments, we reject the defense that
its conduct was permitted by the management rights clause as well as the
defense that prior contracting out of maintenance functions constituted shared
work. Accordingly, we conclude that the  catch basin cleaning was a
substantial, discrete and clearly recognizable job duty, and that in the past this
work was performed solely by unit employees. Therefore, the MDC had a
duty to bargain with the Union concerning contracting out of this work. There
is no question that the matter was a mandatory subject of bargaining given its
effect on the reasonably expected  work opportunities of unit employees, whose
regular assignments were totally eliminated and who were reassigned at a time
when the MDC work force was being reduced by attrition and management
was proposing further layoffs.

Furthermore, we do not find  any waiver by the Union of its right to
bargain presenied by its conduct with respect to the 1990 reassignment of
employees. Whatever position the Union took on the reassignment, the
interchange involved no waiver of the right to bargain concerning contracting
out, because the Union had not even been made aware of the MDC’s  intention
to contract out this work. Rather, the MDC  had simply said it was
discontinuing  catch basi.n  cl.eaning,  which, at that point, simply presented an
issue of compliance with the reassignment provisions of the contract. In fact,
the MD@ was and remains responsible to Hartford for the maintenance of
these catch basins. Although the Union has not alleged it as a separate
violation of the Act, we note that the  MIX’s  undisputed conduct in failing to
inform the Union during negotiations of its intention to subcontract this work
is totally inconsistent with its duty to bargain in good faith.

In sum, we conclude that this matter involves a classic case of a
prohibited practice by the unilateral contracting out of bargaining unit work
previously perfo.rmed  exclusively by unit employees. Accordingly, the h4DC
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must reestablish the operation of catch basin cleaning by unit employees,
discontinue contracting out of this service, bargain with the Union upon
renewed request concerning any proposal to contract out the routine cleaning
of catch basins, and make unit employees whole for any losses suffered as a
result of this contracting out.

In summary, with respect to all of the complaints and allegations in the
instant cases, we conclude that the MDC committed a prohibited practice of
failing to bargain with respect to contracting out of the following: landscape
and ground services at waste water pump stations, painting (in this instance at
MDC headquarters in 1991),  routine catch basin cleaning services and certain
contracting out of CRRA plant cleanup work. We find  no prohibited practice
with respect to temporary contracting out of certain assessment work in 1990.
We enter appropriate orders and. dismissals as indicated below.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED that the complaint in Case No. MPP-13,585 be, and the
same hereby i.s  dismissed.

ALSO ORDERED, that with respect to the complaints in Case Nos.
MPP-13,757 and MPP-13,584 the Metropolitan District Commission shall:

I. Cease and desist from contracting out without prior bargaining with
the Union the following work:

(a) landscape and ground services at waste water pump stations;

(b) painting of or within MIX buildings;

(c) routine catch basin cleaning;

(d) cleanup work at the CRRA waste processing facility.

II. Take the following affirmative steps which the Board finds will
effectuate the purposes of the Act:
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(a) Return to the bargaining unit the following work:

- landscape and ground services at waste water pump
stations
- painting of or within MDC buildings;
- routine catch basin cleaning;
- cleanup work at the CRRA waste processing facility.

(b) Make employees whole for any losses suffered as a result of
the illegal contracting out referenced in this Decision;

(c) Yost immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting, in a conspicuous
place where the employees of the bargaining units customarily
assemble, a copy of this Decision and Order in its entirety.

(d) Noti@  the Connecticut State Board of Labor Relations at its
office in the Labor D-em,  200  Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the
Metropolitan District Commissioxr  to comply herewith.

CONNECX’ICWT  STATE BCfARD  OF LABOR. RELATIONS

Q.reaus/Margaret A.
Margaret A. Lareau,
Chairman

s/Ann McCoxq&;
Ann McCormack
Board Member

s/John C. BrittainA - - -
John C. Brittain,
Board Member
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TO:

Margaret Roughan,
Dir. of Pers.
MDC
555 Main street
P. 0. Box 800
Hartford, CT 06101

Roberr  Zaik
L.R. Spec.
MIX
555 Main Street
P. 0. Box 800
Hartford, CT 06101

Anthony J. Pa.Ie.rmim,  Esq.
945 WethersfieId  Ave.
Hartford, CT 061.14

Jeffrey Mockler
Staff Rep.
Local 184, Counci!  4
APSCrn~ AFL-CIO
44A  East Main Street
New Britain, CT 06051

Ba.rbala  CoUius,  E.sq,
Gagne  & Collins
207 Washington Street
Hartford. CT 06106

,!Wan CreanIer,  Esq.
Council 4, AF.SCME,  AFL-CIO
444 East  M&i~i StX&
Xew  Mtain,  CT 0605  I
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