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DECISION AND ORDER

On February 24, 1989, Local 1303-137, Council #4,  AFSCME (the Union) tiled a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) against the
Trumbull Board of Education (the Employer or the Board of Education) alleging that the
Board of Education violated the Municipal Employee Relations Act (the Act) by establishing
the positions of Software Support Technicians and refusing to negotiate with the Union over
the wages, hours and working conditions of said.positions.  On September 21, 1989 the
Union filed an amended complaint adding the allegation that the creation of the above-
described positions constitutes unlawful “contracting out” of bargaining unit work in violation.
of the Act. The Union seeks full and comprehensive statutory relief.

After the requisite preliminary steps had been taken, the parties appeared before the
Labor Board for a hearing on January  8, 1991. At that hearing both parties were represented
by counsel, allowed to present evidence and examine and cross examine witnesses. Both
parties filed briefs, the last of which was received by the Labor Board on May 20, 1991.
Based on the record before us, we make the following findings of fact, conclusions of law
and Order.



FINDINGS OF FACT

1 . The Board of Education is a municipal Employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and has, at
all relevant times, represented a unit of clerical/secretarial employees employed by the Board
of Education (Ex.  6).

3. At the start of the 1986-1987 school year, the Board of Education and the Town
of Trumbull jointly created the Department of Information Services. The Department was
headed by Town employee, Lynn  McNamara and Board of Education employee, John
Denisevich. The purpose of the Department was to upgrade the Town’s computer system to
a modem multi-user system (Tr. 7-8, 22-23).

4. In May, 1987, the new computer for the Town’s system was delivered and
connected; at that time, the department consisted of a “computer programmer” and a “user
support coordinator” in addition to McNamara and Denisevich. None of these positions were
in the Union’s bargaining unit (Tr. 22). The positions within the Department of Information
Services were funded either out of the Town’s budget or the Board of Education’s budget
(Tr. 8).

5. In January, 1990, Denisevich became the manager of Information Services for
both the Town and the Board of Education (Tr. 21).

6. Sometime in May, 1987, Carol D’Agastino began working as a part-time secretary
in the Department of Information Services. This position is included in the bargaining unit
(Tr. 8).

7. As secretary to the Department of Information Services, D’Agastino performed
work associated with setting up and using the new computer between 1987-1989 (‘I?.  12).

8. Bookkeeper and bargaining unit member Rosemary Iacurci performed many tasks
related to the computers between 1987 and 1989. She input information into the computer in
order to “build files” and set up accounts for the Department of Education. She also
supervised the business office personnel who were building files (Tr. 12, 23, 42).

9. In January, 1989, Iacurci was given a retroactive pay increase due to her
increased duties associated with the computer (Tr. 9, Ex. 4, 5).

10. At all times between 1987 and January 1989, Iacurci was included in the
bargaining unit. During this time she was not officially assigned to the Department of
Information Services.



11. In late 1988 or early 1989, the Department of Information Services created the
positions of “Software Support Technician - Financials” and “Software Support Technician -
Student Records” (T’r. 12, 24, Ex. 7, 8).

12. The Union requested negotiations regarding the wages, hours and working
conditions of the positions (Tr. 13, Ex. 2).

13. The Board of Education denied the Union’s request (Ex.  3).

14. Interviews for the positions referred to in paragraph 11 above were conducted by
Denisevich among applicants from inside and outside the Department of Education and the
Town. Iacurci and D’Agastino were “appointed” to the positions of “Software Support
Technician - Financials” and “Student Records” respectively.

15. D’ Agastino and Iacurci were appointed on the basis of their “interviews”,
previous relationship with Denisevich and “the aptitude which they had shown for the work
which needed to be done” (Tr. 26).

16. Both positions require the employees to work as trainers and trouble-shooters for
other computer users in different areas; additionally D’Agastino  coordinates the school
attendance data for entry into the computer (Tr. 27).

CONCLUSIONS OF LAW

1. The positions of Software Support Technicians are bargaining unit positions because the
work performed by the technicians is substantially the same as the work performed
previously by bargaining unit members.

2 . The Board of Education is required to bargain with the Union regarding the wages, hours
and terms and conditions of the positions of Software Support Technicians.

3 . The Board of Education committed a prohibited practice by failing and refusing to
bargain with the Union regarding these positions.

DISCUSSION

It is without question that an employer must negotiate regarding the wages, hours and
terms and conditions of employment for bargaining unit positions. Additionally, an employer
may not unilaterally remove work from a bargaining unit and give such work to non-
bargaining unit personnel when such work has been performed exclusively by bargaining unit
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employees. Plainville  Board of Education, Decision No. 1192 (1974); City  of Milford,
Decision No. 1849 (1980); Town of East Haven, Decision No. 2020 (1981). Conversely, an
employer is free to unilaterally create positions in the workplace and to fill such positions
which are legitimately outside the bargaining unit.

This case calls upon us to determine if the positions of Software Support Technicians
are bargaining unit positions. In doing so, we must determine if the work now performed by
D’Agastino and Iacurci is the same type of work performed by those same employees prior
to the creation of the titles “Software Support Technicians”.

The Union argues that the work has been included in the bargaining unit since 1987.
The Board of Education argues that Iacurci and D’Agastino now perform totally different
tasks than previously required or performed and that the positions of Software Support
Technicians are non-bargaining unit positions. In the alternative, the Board of Education
argues that the employees should be afforded a self-determination election in order to provide
Iacurci and D’Agastino the opportunity to decide if they wish to be included in the
bargaining unit.

For the reasons discussed below, we determine that these positions are bargaining unit
positions and therefore the Board of Education must bargain with the Union regarding the
wages, hours and terms and conditions of employment of these positions.

The record in this case reveals that Iacurci and D’Agastino, as bargaining unit
members, performed much work with regard to the new computer system between 1987 and
1989. As part of the initial “team” charged with setting up the new computer system and
building files or data bases, they were called upon to learn the system and address problems
associated therewith. The town of Trumbull and the Board of Education recognized this
work and accepted their duties as part of the bargaining unit. This conclusion is fortified by
the memo from Ralph M. Iassogna,  Assistant Superintendent to William Crooks, Business
Administrator regarding the pay raise for Iacurci in 1989 and commending her on her efforts
in providing the necessary “services” to “insure the smooth functioning of [the] system” (Ex.
4). Similarly, D’Agastino was often observed consulting with McNamara  regarding
problems with the system and the appropriate response to users regarding such problems.
There is no doubt that the individuals performed extensive work with the computers which
was recognized by the employer as bargaining unit work.

Now, however, after recognizing certain significant portions of the work associated
with the computer as bargaining unit work, the Board of Education wishes to remove the
work from the unit. The Board of Education explains its position by saying that the work
now performed is not substantially the same as that previously performed by D’Agastino and
Iacurci. We are not convinced. Instead, we believe the work now performed by these
individuals is a natural progression and evolution of the work started by them as bargaining
unit members when the system first arrived. Having initially participated in the “start-up” of
the computer, they are now moving on to a more formal arrangement of teaching others and
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working out problems with the actual use of the system. The fact that these duties have now
been formalized and the employees have been recognized for their achievements with a
formal title does not detract from the conclusion that the work in question is substantially
similar to that previously performed (albeit without the benefit of a formal title). In some
ways, this new “role” appears to actually be a more knowledgeable performance of the same
type of work. This conclusion is supported by the fact that the employer admits that
D’Agastino  and Iacurci were selected for their current positions, at least in part, based on the
aptitude they showed for the work to be performed. It is difficult to imagine how the
employer would be able to assess the individual’s aptitude for the work if they had never
been asked to perform those types of duties. After having recognized the computer
associated work of D’Agastino and Iacurci as bargaining unit work for two years, the Board
of Education is not now free to unilaterally change the individuals titles and take such work
out of the bargaining unit. The Board of Education cannot now unilaterally place this work
outside the bargaining unit.

Finally, we are not swayed by the fact that D’Agastino’s  and Iacurci’s former job
titles have been filled with other employees. The record supports a conclusion that, prior to
the creations of the “Technicians” titles, these employees may have been performing “double
duty” after the arrival of the computer system. That is, the record indicates that they were
performing a variety of tasks including learning the new system and beginning the computer
operation.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
Trumbull Board of Education shall:

I. Cease and desist from  failing and refusing to bargain with the Union regarding
the wages, hours and terms and conditions of employment for the positions of
“Software Support Technician - Financials”  and “Software Support Technician
- Student Records”.

xx. Take the following affirmative steps which the Board finds will effectuate the
purposes of the Act:

(a) Return to the bargaining unit the positions of
“Software Support Technician - Financial” and “Software
Support Technician - Student Records” and bargain with
the Union regarding the wages, hours and terms and
conditions of employment of said positions.
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(b)  Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where the employees of the bargaining
unit customarily assemble, a copy of this Decision and
Order, in its entirety.

(c) Notify the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200
Folly Brook Blvd., Wethersfield, CT within thirty (30)
days of the receipt of this Decision and Order of the
steps taken by the Trumbull Board of Education to
comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Patricia Low
Patricia Low,
Chairman

s/Susan Meredith
Susan Meredith,
Board Member

s/John Brittain
John Brittain,
Board Member

TO:

Michael P. Devlin, Esq.
Berchem:  Moses & Devlin
75 Broad Street
Milford, CT 06460

Barbara Collins, Esq.
Gagne & Collins
207 Washington Street
Hartford, CT 06106
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Charles Fabian,
Staff Representative
444 East Main Street
New Britain, CT 06051

Susan Creamer, Esq.
Council 4, AFSCME
444 East Main Street
New Britain, CT 06051

Dr. Edwin T. Merritt, Superintendent
Trumbull Board of Education
6254 Main Street
Trumbull, CT 06611

Ralph Iassogna,
Assistant Superintendent for
Personnel and Employee Relations
Trumbull Board of Education
6254 Main Street
Trumbull, CT 06611
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