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JIECISION  AND ORDER

On July 20, 1989, District 1199, SEIU (District 1199 or the Union) filed a complaint
with the Connecticut State Board of Labor Relations (the Labor Board)  alleging that the State
of Connecticut, Department of Mental Retardation (the State) had engaged and was engaging
in practices prohibited by the Act Concerning Collective Bargaining for State Employees (the
Act). The complaint focused upon the allegation that Union delegates were not being
released to represent members at Workers Compensation hearings. The Union contended
that was a departure from past practice and constituted a unilateral change without the
required bargaining with the Union.



After the requisite preliminary administrative steps had been taken, the matter was
brought before the Labor Board for hearing on October 24, 1990. Both parties appeared,
were represented by counsel, and were fully heard. Both parties filed written briefs, the last
of which was received on November 27, 1990.

On the basis of the entire record before us, we make the following tidings  of fact,
conclusions of law, and order.

FINDINGS OF FACT

1. The State of Connecticut ex. rel., Department of Mental Retardation, is an
employer within the meaning of the Act.

2. New England Health Care Employees Union, District 1199, SEJU  is an employee
organization within the meaning of the Act and has been the exclusive bargaining
representative for the professional health care (P-l) and para-professional health care (NP-6)
bargaining units since the first collective bargaining agreements which were initiated on July
1, 1979.

3 . The dispute in the instant case arose from the refusal of the State Department of
Mental Retardation at Mansfield Training School to grant paid “release time” to Union
delegates from both bargaining units attending off-site hearings on behalf of other bargaining
unit members with the Workers Compensation Commission. These hearings involve claims
of bargaining unit members working at Mansfield.

4. On March 6, 1989, a memorandum was issued to Mansfield Training School’s
DMR  unit managers, unit schedulers, and department heads by Assistant Director Manuel B.
Jai&ill,  stating:

We have recently received instructions that we are not to release
District 1199 delegates to represent employees at Worker’s
Compensation hearing on State work time. If delegates choose
to represent employees, they must use their own earned time if
scheduling permits. (Ex.  7)

5 . Jn  the past, delegates at Mansfield had been granted release time for the purpose
of attending Worker’s Compensation hearings.

6 . The employees in the NP-6 and P-l units work for a number of State agencies and
work at a multitude of different locations across Connecticut. These agencies include,
among others: the Department of Mental Retardation (DMR)  (the focus of the instant
complaint), the Department of Mental Health (DMH),  the Department of Children and Youth
Services (DCYS),  the Department of Correction (DOC),  the Connecticut Alcohol and Drug
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Abuse Commission (CADA),  and the Department of Higher Education @HE).  The
locations include hospitals and residential facilities such as the UCOM  Health Center, the
Mansfield Training School, the Uncas-on-Thames Hospital; educational facilities such as the
University of Connecticut and its health clinic, and the vocational-technical schools.

7. The parties stipulate that although the NP-6 and P-l contracts are separate
agreements, the contract provisions relevant to this case are identical to both units and the
present dispute concerns both units. (Ex.  3)

8. The contracts for the NP-6 and P-l bargaining units in effect at the time the
instant dispute arose were each for the term of July 1, 1986 thm  June 30, 1989.

9 . At the time of the instant hearing, the then current contract for the NP-6 unit was
for the term July 1, 1989 through June 30, 1992, and was the product of both voluntary
agreement and a binding interest arbitration award which was issued on or about July 10,
1989 (Ex.  2). The relevant language of this agreement is also identical to the language of
the P-l contract for the same term.

10. Article 4, “Union Rights”, of the 1986-1989 contracts (and the 1989-1992
contracts) contains several provisions concerning Union representation and leave for Union
business, including the following:

Section One: Employer representatives shah deal exclusively
with Union-designated delegates or representatives in the
processing of grievances gr any other aspect of contract
administration, subject to the right of an employee to process
his/her grievance without Union assistance as provided in
Article 33.

. . . .

Section Four: Delegates will notify their immediate supervisor
when they desire to leave their work assignments to properly
and expeditiously carry out their duties in connection with the
Agreement. When notifying their supervisors they are
conducting Union business, the employee will state the name of
the employee involved, his/her location, indicating what type of
Union business is to be discussed, and the approximate time
needed.

When entering a work location other than his/her own, the delegate will
notify the department head of his/her presence. A delegate thus
engaged will report back to his/her supervisor on completion of his/her
duties and return to his/her job and will suffer no loss of pay or other
benefits as a result thereof.
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. . . soon as nracticable  following July  1. 1986. State agencies
will imnlement the use of the form in Annendix  A to account
for dele gate s re ease time for contract admmstratr’ 1

. .
‘on. This

provision shall not be interpreted to limit delegate’s rights under
this Article.

Section Seven: Union Business Leave.

(a) The Employer w& allow authorized delegates of the Union to attend
Executive Board meetings, Union conventions, and delegate training
sessions. A maximum of one thousand five hundred (1500) hours of
paid leave per year shall be granted for this purpose. Request for time
off under this Section shall be made to the Director of Labor Relations
at least two (2) weeks in advance and shall be confirmed in writing.
Time off shall be granted in half-day units only and shall be subject to
patient/client care needs. When requests for time off under this Section
create scheduling problems for the Employer, the Union will be
notified and suitable arrangements developed.

(b)  Not more than three (3) employees elected or appointed to a
full-time office  or position with the Union will be eligible for an
unpaid leave of absence not to exceed one (1) year. An
extension not to exceed one (1) additional year may be granted
subject to the approval of the Director of Personnel and Labor
Relations. Upon return from such leave, the Employer shall
offer the employees a position in pay and benefits at the wage
rates in force at the time of return from the leave. The position
will be at the same facility from which the employee went on
leave. If the employee is not placed on the same shift upon
return from leave, he/she will be placed on the same shift when
the first opening occurs. Not more than one (1) employee from
any facility or two (2) employees from the same agency will be
granted a leave of absence under this section.

._

(c) For the first three sessions of negotiations for a successor to
this Agreement, up to twelve (12) employees shall be given paid
time off for attendance at the sessions. The State shall
cooperate in arranging unpaid time off for other members of the
Union’s committee. Release of specific employees is subject to
patient/client care needs.
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During the first three sessions, the parties will work out
arrangements for release time for the remainder of the
negotiations.

This provision assumes that the size of the union negotiating
committee will be approximately twenty-five (25) members
unless there is a significant change in the size of the bargaining
unit during the term of this contract. [emphasis supplied]

11. Appendix A as referenced in Article 4, Section 4, contains the following form
which is utilized in accounting for “delegate’s release time for contract administration”:

APPENDIX A
Account Form-Union Time

Date:
The following time was spent on union delegate business today:

hours/minutes.
Type of Business

Grievance Investigation

Grievance Hearing

Safety/Workers Compensation

Union Business Leave

Labor Management Committee

New Employee Orientation

Signed Signed
1199 Delegate Supervisor

(Ex. 2, p*  114)

12. Both the 1986-1989 contract and the 1989-1992 contracts contain Article 30,
Work Related Disabilities, and Article 35, Worker’s Rights and Safety.

13. Article 30 contains detailed provisions concerning payment of workers injured on
the job, including provisions which describe the inter-relationships between contract rights
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and payment procedures under the Statutory Worker’s Compensation System. However, the
Article 35 procedures and substantive rights are generally distinct from those provided under
the statutory system (See Ex. 2, pp. 59-62).

14. Topics covered under Article 30 may be summarized as follows:

SECTION ONIJ
-in uncontested cases, payment of salary or half salary for
certain periods pending receipt of certain statutory Worker’s
Compensation payments;

-bar on payment following Worker’s Compensation payments
through facility payroll office until completion of adjustments
(including reimbursement of pay and leave benefits provided
during the period before receipt of statutory payments)

SECTION TWO
-payment of medical bills; procedures involving collection
agencies

SECTION THREE
-accrual of leave during a period of Worker’s Compensation;

SECTION FOUR
-payment of insurance contributions

SECTION FIVE
-retention of position and shift during disability leave

-return to selective duty following recuperation

SX!TIONS  SEVEN & EIGHT
-rights and responsibilities of parties concerning communicable,
contagious or infectious diseases.

-.

15. The provisions of Article 30 would be enforced through the contractual grievance
procedure, and would not be brought before the Worker’s Compensation Commissioners,
who have jurisdiction over Worker’s Compensation statutory issues, not collective bargaining
agreement interpretation disputes.

16. However, the determinations for the statutory Worker’s Compensation
Commission, as to eligibility, would have an effect on certain benefits to which a worker
might be entitled under Article 30. For Example:
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A.) If the Worker’s Compensation Commission determined that
an employee was ineligible for statutory benefits, then the
interim salary set forth in Section One would cease and
contractual  benefits would no longer accrue under Sections
Three and Four;

B.) If an employee is determined by the  Commissioner to be at
maximum medical improvement, the employee is no longer
considered eligible for “light duty” as provided in the contract;

C.) A determination by the Commissioner that a State challenge
to eligibility was not timely would preclude a successful
assertion that the claim was “contested”, a label of significance
in the contract provision for regular salary payments for
“uncontested” cases.

17. Article 35 deals with providing safe working conditions, sets forth the rights and
responsibilities of the parties and the workers with respect to those working conditions, and
outlines procedures applicable to disputes. However, Article 35 does not involve issues of
compensation for injuries (Ex.  12, pp. 71-75).

18. Article 44 of the current agreements and the preceding agreements provide:

ARTICLE 44
Entire Agreement

This Agreement, upon ratification, supersedes and cancels all
prior practices and agreements, whether written or oral, unless
expressly stated to the contrary herein, and constitutes the
complete and entire agreement between the parties and
concludes collective bargaining for its term.

The parties acknowledge that during the negotiations which
resulted in this Agreement, each had the unlimited right and
opportunity to make demands and proposals with respect to any
subject or matter not removed by law from the area of collective
bargaining, and that the understandings and agreements arrived
at by the parties after the  exercise of that right and opportunities
are set forth in this Agreement. Therefore, the State and the
Union, for the duration of this Agreement, each voluntarily and
unqualifiedly waives the right, and each agrees that the other
shall not be obligated, to bargain collectively with respect to any
subject or matter whether or not referred to or covered in this
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Agreement, even though such subjects or matters may not have
been within the knowledge or contemplation of either or both
parties at the time they negotiated or signed this Agreement.

19. During negotiations for the 19891992  contract, the Union proposed additional
language for Article 4, Section 4 concerning release time for Worker’s Compensation
delegates. The initial proposal was modified to yield the following Union Last Best Offer of
June 12, 1989, in binding arbitration:

(add to existing language)
The Employer shall grant up to 500 hours of release time to
Worker’s Compensation delegates designated by the Union to be
fully funded by the Employer. The Worker’s Compensation
delegates shall be empowered to conduct research and
investigative actions and to represent Worker’s Compensation
claimants from any State agency. This provision does not limit
the rights of any other Union delegates to perform duties related
to Worker’s Compensation.

RATIONALE: The undisputed record evidence establishes a
startling injury rate for employees of both bargaining units. In
order to insure that injured workers file all requisite forms,
understand their entitlement under the Act, and receive all
necessary assistance, it is essential that the Union’s designated
Worker’s Compensation delegates aid members by providing
technical assistance. The Union provides training to the
designated Worker’s Compensation delegates on an ongoing
basis.

Because of the increasing number of State work sites, many having a
small number of employees, the Union proposes that the Worker’s
Compensation delegates be authorized to represent injured members at
agencies or worksites other than the Worker’s Compensation delegates
own worksite. It is simply not feasible to have trained and experienced
delegates at each of the State’s worksites.

The cost to the State is minuscule - approximately $5,000.00  per year, and the
benefits to both the State and the employee are obvious.

20. The State had no proposal specifically dealing with Worker’s Compensation
release time, nor did it ever propose that Worker’s Compensation delegates be ineligible for
release time.



21. In an award issued July 12, 1989, the arbitrator rejected the Union’s proposal
and accepted the State’s proposal for no new added language, noting among other things that
“The need to establish this new benefit was not supported by the evidence introduced at the
hearings. While the undersigned is sympathetic to individual employees who appear alone in
the somewhat complex world of Worker’s Compensation, there is no obligation on the part
of the employer to provide such benefits. Furthermore, throughout this proceeding the need
for more staff and the existence of a large number of unfilled positions was demonstrated.
To order increased release time for this new program would be somewhat contradictory and
perhaps counterproductive.. . ”

22. Union witness Elizabeth Emerson was an employee at Mansfield Training School
from  1978 until July, 1986, but her job title and unit placement do not appear in evidence.
She was a Union delegate from 1980 to 1986. Her responsibilities included helping
employees with their rights under the contractual Worker’s Compensation provisions and
representing employees at the off-site statutory Worker’s Compensation hearings.

23. Emerson worked the second shift, which began in the afternoon.

24. During her six years as Worker’s Compensation delegate, most of the statutory
Worker’s Compensation hearings, which Emerson attended, were held at hours outside of her
regular second shift.

25. Roughly three (3) or four (4) of the hearings, which Emerson attended in that
time period, were held during her second shift, and she received her regular pay without
charges to Union business leave. ’ However, because Emerson’s State employment ended
July 19, 1986, these instances occurred during the term of the contract preceding the 1986
1989 contract in effect at the time of the instant dispute.

26. The following figures were made as “guesstimates” by Union witness Emerson:

a.) State-wide, District 1199 has approximately 12-13 delegates within
NP-6 and P-l units who are trained to represent employees at statutory
Worker’s Compensation hearings (Tr.  20)

b.) About half of those “Worker’s Compensation” delegates are
employed within DMR, and most of the other half are employed
within DMH (Tr.  25)

c.) Roughly 8590%  of District 1199 members are employed in
DMR and DMH (Tr.  25)

’ In contrast, the bank of hours for Union Business  leave is charged for absence to attend Union executive
board meetings.
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27. The Department of Mental Health and the Department of Higher Education
permit delegates to use paid work time to represent workers at hearings before the Worker’s
Compensation Commission.

28. Union Worker’s Compensation delegate, Barbara Kokoski, who has been
employed as an LPN at Uncas-on-the-Thames Hospital for 10 years, testified “as a ballpark
guesstimate”, that about 15 to 20 of the Uncas Worker’s Compensation cases go to a
statutory hearing each year, with about four to five of these being held during her shift
hours. Uncas is within the Department of Higher Education. Kokoski, a member of the NP-
6 bargaining unit, has always received her regular pay when attending a statutory hearing
during her regular shift, and no deduction or notation of Union business leave has been
made. The most recent instance, prior to the hearing, occurred in March, 1990.

29. Kokoski has most recently notified the head nurse or immediate supervisor  in
advance of her absence for a hearing.

30. Prior to recent reductions in the tiers of supervision, this notice was given to the
Nursing Supervisor or the Director of Nurses.

31. Carol Burgess is a lead mental health worker at Norwich Hospital in the
Department of Mental Health, NP-6 bargaining unit. She has been a Union delegate since
District 1199 became her bargaining representative in 1979, first as a delegate at Norwich as
an employee at DCYS, then as an employee at DMH.

32. Burgess works a rotating schedule so her shifts change frequently.

33. Burgess attends statutory Worker’s Compensation hearings approximately 8 to 12
times per year, and on some of those dates, hearings are held on more than one of her cases.

34. Due to the rotating schedule and days off, only about four times per year is it
necessary that Burgess be released from work.

35. When Burgess must leave, she phones the central time office, informs the office
of the hearing and her anticipated time back to duty.

36. This absence is not noted on Burgess’s pay stub, but it is recorded by code on
her time sheet as “Union business for contract administration”, and the time is not charged to
any “bank of hours”.

37. Burgess has never been denied paid release time for representing employees at
statutory Worker’s Compensation hearings.

38. As of October 24, 1990, the hearing date in this case, the most recent instance
that Burgess had such a paid absence, was on August 22, 1990.
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3 9 . The central region of DMR (Region 2) did not have any Worker’s Compensation
delegates until the summer of 1989, though the instant complaint was filed on July 20, 1989.
(Tr.  73)

CONCLUSIONS OF LAW

1. A unilateral change in an existing condition of employment concerning a mandatory
subject of bargaining will constitute a refusal to bargain and a violation of C.G.S. #5-
272(a)(4) of the Act Concerning Collective Bargaining for State employees.

2 . A collective bargaining agreement carries forward for its term the major terms and
conditions of employment not expressly covered by the agreement which prevailed at the
time the agreement was executed or which arose during its term unless a contrary intention is
manifest.

3 . For there to be a unilateral change, the Union must make out a prima &$g case of a
fixed practice prior to the alleged change and a clear departure from that practice without
bargaining.

4 . The Union established that there was a clear departure from an open and fixed practice
which arose during the term of the 1986-89 contract of permitting Worker’s Compensation
delegates to leave in order to assist other bargaining unit members with Worker’s
Compensation claims without suffering a loss in pay or making a deduction from an existing
bank of Union leave time.

5. By its March, 1989 memo at Mansfield Training School, disallowing the past practice of
granting of release time to Worker’s Compensation delegates during the balance of the term
of the 1986-89 contract, the State committed a prohibited practice and violation of the Act.

6 . The Union failed to establish through sufficient evidence the reinstitution of an open and
fmed practice of permitting Worker’s Compensation delegates to leave in order to assist other
bargaining unit members with Worker’s Compensation claims without suffering a loss in pay
or making a deduction from an existing bank of Union leave time during the term of the
1989-92 contract.

The thrust of the Union’s complaint is that the State by denying paid leave to Union
delegates representing unit employees at Worker’s Compensation Hearings, committed a
prohibited practice as it 1) violated the terms of the collective bargaining agreement (Article
4, Section 4, Article 30 and Appendix A, as established by past practice and 2) made a
unilateral change in a mandatory subject of bargaining without negotiating with the Union.
This complaint was prompted by the March, 1989 management directive at Mansfield
Training Center barring paid leave to delegates. The Union asserts that the existence of this
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past practice is evidenced, at least in part, by certain provisions of the parties past and
present collective bargaining agreements which provide circumstantial indicia of the parties’
prior conduct. The State in turn defends on the basis that (1) the evidence fails to establish
the existence of a fixed, unit-wide past practice that has been changed; (2) irrespective  of the
parties’ past practice, the Union is precluded from complaining about the change by reason
of the interest arbitration award of the parties’ current collective bargaining agreement; (3)
any change which may have admittedly occurred was de minimus;  and (4) the change gave
rise to no obligation to bargain during the term of the parties’ prior collective bargaining
agreement, because of its “Entire Agreement” clause.

The Union’s claim of a simple violation of the contract, in and of itself, is outside our
jurisdiction and we do not address that issue. We turn to the claim of an illegal unilateral
change.

We have consistently held that an employer’s unilateral change in an existing
condition of employment that concerns a mandatory subject of bargaining will constitute a
refusal to bargain in violation of the Act unless an employer proves an adequate defense.
Town o$HLuILdel~,  Decision No. 2394 (1985). This is true whether or not the existing
condition is guaranteed by the contract; the collective bargaining agreement is deemed to
carry forward the conditions which prevailed when the contract was executed unless a
contrary intention is manifest. Town of Newington,  Decision No. 1116 (1973). In order to
make out a prima facie case, the Union must prove the existence of a fixed practice prior to
the alleged change, and a clear departure from that practice without bargaining. Town of
Hamden,  supra; Redding  Board of Education, Decision No. 1922 (1980). It has long been
held that paid Union business leave to attend to the process of collective bargaining is a
mandatory subject of bargaining. Midstate  Tel. Coq. v. Na!ional  Labor Relations Board,
706 F.2d 401, 113 LRRM 2213 (CA2,  1983); Axelson,  Inc., 234 NLRB 414, 97 LRRM
1234 (1978) enforced, 599 F.2d  91, 101 LRRM 3007 (CA5,  1979); Western Block Co., 229
NLRB 482, 96 LRRM 1415 (1977).

We believe it is clear and unrebutted from the evidence presented that a past practice
has existed at least since 1979 of allowing Union personnel to take paid business leave in
order to assist in the representation of other bargaining unit members with their cases before
the Worker’s Compensation Commission. The Union utilized approximately 12-13 trained
individuals in both the NP-6 and P-l units between 1980 and 1986 to assist others with their
Worker’s Compensation claims. The vast majority of the bargaining unit is employed by
either the Department of Mental Health or the Department of Mental Retardation. With the
exception of portions of the Department of Mental Retardation, other State Departments,
(Department of Mental Health and Higher Education) employing members of the NP-6 and
P-l units, permitted delegates to represent unit employees at Worker’s Compensation
Hearings on paid time. This record evidence is largely unrebutted. We believe it
noteworthy that none of the witnesses who testified were uncompensated during periods of
time that they were assisting other employees during business hours. Furthermore, no
charge was assessed against the bank of hours for Union business leave.
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The State challenges this evidence with the assertion, first, that the practices attested
to by the Union’s witnesses are not unit-wide. It is true that DMR region 2 had no Union
members assisting with Worker’s Compensation claims until the summer of 1989. However,
the overwhelming evidence established that 85 to 90% of all individuals within the respective
NP-6 and P-l bargaining units had access to such assistance in the past and that unit
employees at the Department of Mental Health and Higher Education facilities enjoy paid
leave as a working condition. It is also clear that the practice of compensating individuals
for taking Union business leave as Worker’s Compensation delegates had become highly
routinized. Thus, we find the suggestion that the practice either did not occur or was less
than bargaining unit wide to be unavailing. In fact, it is the State’s directive at Mansfield
preventing delegates from attending Worker’s Compensation Hearings which seeks to create
different practices for different locations with the unit.

The remainder of the State’s defenses concern the advancement of various portions of
the collective bargaining agreement as evidence that it was permitted to either make the
change or be relieved of its duty to bargain. Ordinarily, when we find that the prima facie
case has been made establishing a unilateral change, and the respondent raises the contract as
a defense, we will look to and interpret the contract. In the absence of unilateral change, the
issue would be one of pure contract interpretation, more suitable for the grievance-arbitration
process. State of Connecticut, Decision No. 1871 (1980). Before addressing these defenses
we note that the specific denials of paid leave precipitating the instant complaint were the
outgrowth of the March 6, 1989 memorandum, at Mansfield Training School, which directed
that release on work time not be -allowed. This action thus arose during the term of the
19861989 contract.

For its first contractual defense, the State asserts that the Union had proposed, during
negotiations of the 1989-1992, that a bank of 500 hours per year be created for the exclusive
use of Worker’s Compensation delegates and that the State’s counterproposal was for “no
new language”. The State emphasizes that the interest arbitrator referred to the Union’s
proposal as a new benefit when he rejected the proposal. Thus, the State argues, the specific
rejection of this benefit clearly establishes that the Union may not claim that the right to
utilize Union business leave for this purpose exists under the 1989-1992 contract. .A closer
examination of the contract discloses that Article 4, Section 7 provides for an annual bank of
hours in each collective bargaining agreement for Union business leave. When considered
together with the testimony of various union delegates, it becomes apparent that the rejected
Union proposal related to a bank of additional Union business leave hours over and above
those already in Article 4, Section 7 of the respective contracts. Thus, we conclude that the
arbitrator’s rejection of the Union’s last best offer, constituted only a rejection of a proposal
for a bank of hours exclusively devoted to Worker’s Compensation issues. That is different
from a practice of allowing Union members to leave work for the purpose of representing
fellow workers at Worker’s Compensation hearings without experiencing any loss in pay or
levying an assessment against a bank of Union leave hours.

13



Turning now to the State’s second contractual argument the State refers us to Article
44 (Finding of Fact #19),  the “Entire Agreement” clause. In reliance upon our Decision in
Redding  Board of Education, Decision No. 1922 (1980),  the State asserts that this language
eliminates any unwritten prior practices and relieves it of the duty to bargain any unilateral
change for the duration of the contract.

Article 44 deals with three main topics -- the status of prior practices and agreements,
the agreement as the “full and entire agreement”, and the waiver of certain rights to “bargain
collectively”. Reconciling these types of clauses with the statutory duty to bargain has
occupied and challenged this Board in the past, with the Board focusing on the particular
wording of the clause or clauses read in conjunction with each other and collective
bargaining history. The Board has emphasized the requirement that statutory waivers of
rights to bargain must be clear and explicit. See variety of clauses in C&y  of Meriden,
Decision No. 1925 (1980),  Town of Wetheqfield,  Decision No. 1418 (1976),  SMe of
Connecticut, Decision No. 2419 (1985),  Redding  Board  of Education, Suptu.

With respect to the first clause in Article 44 concerning cancellation of past practices,
we conclude that clause does not permit the State’s action during the 19861989 contract
term. We acknowledge that such a clause is an appropriate defense in the some instances,
and acknowledge that we have concluded as much in Redding  Board of Education, Supm.
However, what the State’s argument overlooks in this case is that despite the existence of a
past practices clause within the parties’ 1986-1989 contract, it consistently engaged in the
practice of allowing Union delegates to take paid leave for the purpose of attending Worker’s
Compensation Hearings & settling the 1986-1989 contract. That is, after the
commencement of the 1986-1989 agreement, the State initiated a new practice of allowing
such leave, a practice which postdated the effective date of Article 44.T h i s  n e w  p r a c t i c e ,
which was not affected by the earlier “past practices” clause, created ongoing terms and
conditions of employment which, due to obligations arising from the Act rather than the
contract, could not be changed without bargaining with the Union. Newington Board  of
Education, Decision No. 1116 (1973).

Turning to the State’s conduct during the 1989-1992 contract term, we agree that the
past practices clause in that contract was sufficiently clear to extinguish upon its effective
date the prior practice of granting paid leave to delegates attending Worker’s Compensation
hearings. However, unlike the case involving events in the 19861989 contract term, the
evidence is insufficient to prove that the practice of making payments to delegates was
reinitiated. Rather, the evidence consists of only two specific incidents involving employees
Kokoski and Burgess.

We turn to the other portions of Article 44 which deal with “full and entire
agreement” and the “waiver” of bargaining rights. Generally, the legitimate purpose of an
entire agreement clause is to insulate either party to the agreement from a demand by the
other party that a provision included in the agreement be renegotiated during its term. As
such, an entire agreement clause will serve as a defense to an asserted violation of the
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bargaining obligation arising from a refusal to renegotiate provisions in an agreement. The
fact that an entire agreement clause may shield a party from the duty to bargain over a
previously negotiated term or condition of employment during the term of the agreement
does not imply that it may also be used as a sword to accomplish the unilateral alteration of
such terms or conditions. The purpose of such a clause is only to protect those items upon
which the parties have reached agreement. We believe that the stability of collective
bargaining and the collective bargaining agreement would be seriously eroded if we permitted
the State to assert the “Entire Agreement” clause as a license to alter unilaterally the
unwritten terms and conditions of employment during the contract term.

In light of our partial rejection of the State’s contractual defenses, we find that the
State committed a prohibited practice during the 1986-1989  contract term when it barred
Union delegates at Mansfield Training Center from using paid time to represent members
working at Mansfield at Worker’s Compensation Hearings. We conclude that an order to
make them whole for any loss in pay is appropriate. We limit our conclusion to the action
during the term of the 1986-1989 contract.

ORDER

By the authority invested in the Connecticut State Board of Labor Relations by the
Act concerning collective bargaining for State employees. It is hereby ORDERED that the
State of Connecticut shall:

I . Compensate any Union delegate who, during the period 19861989 contract was in
effect, suffered a loss in pay as a result of being denied paid leave for the purpose of
attending Worker’s Compensation Hearings on behalf of co-workers at the same facility
where the delegate was employed;

II. Post in a conspicuous place throughout the jobsites  of the bargaining unit within
the State of Connecticut where the employees customarily assemble, a copy of this Decision
and Order;

III. Report to the Connecticut  State Board of Labor Relations, in writing, within
thirty (30) days of the issuance of this Decision and Order, those steps which you have taken
to comply with this Decision and Order.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low,
Chairman

s/Susan Meredith
Susan Meredith,
Board Member
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slMarearet  Lareau
Margaret Lareau,
Board Member

TO:

Raymond Meany,
Director of Personnel & Labor Relations
state of Connecticut
Room 403, State Office Building
Hartford, CT 06106

Peter Allen,
Labor Relations Operation Manager
DAS-OLR
One Hartford Square West
Hartford, CT 06106

Ellen Carter, Esquire
Labor Relations Specialists
DAS-OLR
One Hartford Square West
Hartford, CT 06106

Elizabeth Emerson, Vice President
District 1199, SEIU
130 Huyshope Ave.
Hartford, CT 06106

John M. Creane, Esquire
92 Cherry Street
Milford, CT 06460

RRR

Jamie Mills, Esq.
21 oak street
Hartford, CT 06106
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