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DECISION and DISMISSAL OF COMPLAINT

On December 26, 1989 a Complaint was filed with the Connecticut State Board of
Labor Relations (the Labor Board) by CSEA, BWSEJU  Local 760 (the Union) against the
Town of Middlebury (the Employer or the Town) alleging that the Town had violated the
Municipal Employee Relations Act (the Act) by unilaterally changing the qualifications for
eligibility for a promotional exam within the police department and by refusing to abide by a
settlement of the dispute which arose concerning the alleged change. Specifically, the Union
alleges that the Town reduced the requirements for eligibility for a sergeant’s exam and then
refused to submit the matter to the State Board of Mediation and Arbitration (SBMA) after
agreeing to do so. The parties appeared before the Labor Board for a hearing on January
30, 1992 at which time the Town was represented by Counsel and the Union was represented
by its Executive Director. Both parties were given the opportunity to present evidence and
examine and cross-examine witnesses. Both parties filed briefs, the last of which was
received by the Labor Board on March 9, 1992. Based on the record before us, we make
the following findings of fact, conclusions of law and order.
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FINDINGS OF FACT

1. The Town of Middlebury is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all times
material hereto has been the exclusive bargaining representative for certain personnel in the
Town’s Police Department.

3 . The Town and the Union were parties to successive collective bargaining agreements
for the periods July 1, 1 9 8 4 t o June 30, 1987, July 1, 1987 t o June 30, 1988 and July 1,
1988 to June 30, 1990 (Ex. 1, Ex. 6, Ex. 7).

4 . Article V - A, Promotions and ADDointments,  of all the above-described agreements
states in relevant part:

1. 09 Any member of the department who has been a full-time
police officer (including probationary service) for at least
five (5) years or more shall be eligible for appointment
to the next highest rank or classification to that which
he/she holds on the date said examination is given.

5 . Article XIII. Grievance Procedure of the 1988-1990 Agreement states in relevant part:

Section 2. A grievance shall be defined  as a dispute between the
Town and an employee or the Town and the Union
involving an alleged violation, misapplication or
misinterpretation of a specific provision of this
Agreement or of the Rules and Regulations of the
Middlebury Police Department enacted simultaneous with
the ratification of this agreement, or alleged racial or
sexual discrimination or unhealthy and/or unsafe working
conditions.

Section 3. Any grievance as defined herein shall be processed in
accordance with the following procedure. An employee
may use this grievance procedure with or without the
Union’s assistance. In the event an employee does
process a grievance through one or more of the steps
provided herein, prior to [seeking] the Union’s aid, then
the Union may, at its discretion, process the grievance
commencing at the next succeeding step subsequent to
the last step the employee had utilized.
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Any employee who has a grievance shall reduce the
grievance to writing and, within fifteen (15) days from
the date the grievant knew or should have known of the
occurrence giving rise to the grievance, shall submit it to
the police chief, who shall use his/her best efforts to
settle the dispute. The police chiefs decision shall be
submitted, in writing, to the aggrieved employee and
his/her representative (if he/she is represented) within
five (5) working days of the receipt of the grievance by
the police chief. Any grievance submitted shall contain
the specific violations claimed and the specific sections
of the labor contract claimed to have been violated (Ex.
11, Tr. pp. 127-128).

6 . The second step of the grievance procedure for complaints in the Police Department
requires the grievance to be presented to the Police Commission (Tr. pp. 54, 56).

7 . In 1986 the Union and the Town discussed a Sergeant’s exam to be offered in July
1986 (Tr. pp. 66-69).

8. The 1986 announcement of a Sergeant’s exam contained the following language:

ACCEPTABLE TRAINING AND EXPERIENCE

Must have completed five (5) years as a regular Police Officer
in the Middlebury Police Department (Ex.  10).

9 . There is no evidence that the 1986 discussions or posting referred to in paragraphs 7
and 8 above resulted from a grievance filing or a grievance settlement agreement.

10. At the time of the 1986 Sergeant’s exam, there were no Middlebury Police Officers
who had served less than five (5) years on the Middlebury Police force, but who had served
as a Police Officer (regardless of location of service) for five (5) or more years.

11. Police Officer William Gordon joined the Middlebury Police force in March, 1988.
Gordon had previously served as a Connecticut State trooper for eight (8) years and as a
Connecticut State Police Sergeant for three (3) years (Tr. 102).

12. At various times during 1989 the Union and the Town engaged in discussions
regarding an upcoming Sergeant’s examination. The discussions concerned the eligibility
requirements for exam&es. The Union claimed that only those officers with five (5) or
more years as Middlebury Police Officers were eligible to take the exam. The Town claimed
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that Officers with five (5) or more years as Police Officers (regardless of location of service)
were eligible to take the exam (Tr. pp. 37, 83, 117).

13. By letter dated November 16th,  the Union requested bargaining for a new labor
agreement with the Town (Ex.  8).

14. On December 11, 1989, at the Union’s request, a meeting took place at the
Middlebury Police Station regarding the dispute described in paragraph 12 above. Present at
the meeting were Union President Kathy Blick,  Union Executive Director Joseph Carosella,
First Selectman Edward St. John, Police Chief Hanahan and Lieutenant Bona. At that
meeting, Carosella informed St. John that two (2) Police Officers, France and Fitzgerald,
each of whom had more than five (5) years experience as Middlebury police officers were
not going to apply to take the promotional exam; instead only one (1) Officer, William
Gordon, who did not have five (5) years experience as a Middlebury Police Officer, but who
did have more than five (5) years experience as a State Police Officer, was the only potential
examinee.

15. At that meeting, the parties conditionally agreed to submit the dispute concerning the
exam to the State Board of Mediation and Arbitration (SBMA). That agreement was
contingent upon approval by Town Attorney James Smith.

16. On or about December 12, 1989 the Town posted the announcement for the
promotional exam, which contained the following language:

Qualified candidates shall be any member of the department who
has been a full time police officer (including probationary) for at
least five (5) years or more.

17. Officers France and Fitzgerald initially applied to take the exam, but later withdrew
their names and did not take the exam.

18. Officer Gordon applied for the exam, took the exam and eventually was promoted to
Sergeant.

19. On or about December 12, 1989, without again speaking to any representative of the
Town, Carosella sent correspondence to Catherine Serino, Director of the State Board of
Mediation and Arbitration requesting the services of a mediator to resolve the dispute (Ex.
3).

20. By letter dated December 20, 1989 Town Attorney James R. Smith, replied to
Carosella regarding the use of a mediator and refused to engage in mediation regarding this
issue.



21. Neither the Union nor France or Fitzgerald filed a written grievance concerning the
eligibility requirements of the exam.

22. There is no evidence in the record that there exists, in the Town of Middlebury, a
Civil Service Commission, Personnel Board or Personnel Agency established by Charter,
Statute or Special Act.

CONCLUSIONS OF LAW

1. An employer commits a prohibited practice when it unilaterally changes a term or
condition of employment involving a mandatory subject of bargaining without negotiating
with the Union or when it fails to abide by the terms of a grievance settlement agreement.

2 . The bases for promotion are mandatory subjects of bargaining unless they fall within
the provisions of Conn. Gen. Stat. 57-474(g).

3 . The provisions of Section 7-474(g) apply only where a Civil Service Commission,
Personnel Board or Personnel Agency (or its agents) has been established by Statute, Charter
or Special Act for the purpose of conducting and grading merit examinations and of rating
candidates in the order of their excellence for the purpose of promotion.

4 . The Town did not propose to, and did not change the pre-existing promotional
process.

5 . The Town did not enter into a final settlement agreement with the Union on
December 12, 1989 and, therefore, the Town did not unlawfully refuse to abide by the terms
of a settlement agreement.

DISCUSSION

The Union claims that the Town unilaterally changed the eligibility requirements for a
promotional process in the Police Department and then refused to abide by the terms of a
grievance settlement agreement regarding that change in violation of the Act.’ The Town
contends that it abided by the express terms of the collective bargaining agreement and that a
settlement agreement was never entered into by the parties. Before reaching the merits of
this case, however, we must first address the jurisdictional issue raised by the Town in its
brief.

’ The Union doea  not specifically reference a “grievance settlement” in its complaint. However, at the hearing
the Union clearly indicated that the thrust of this aspect of its charge was the Town’s failure to abide by a grievance
settlement of tbis dispute.
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The Town contends that the Union cannot seek statutory relief on this matter in this
forum because the Union did not invoke the contractual grievance arbitration mechanism to
resolve the issue. Relying on our decision in City  of Waterbury, Decision No. 1278 (1975),
citing Town of New&ton  Boanl  of Education, Decision No. 1116 (1973),  the Town claims
that the Union is now precluded from pursuing a prohibited practice charge. In Waterbury,
Supra, the Board declined to assert jurisdiction over a matter in which the Union had failed
to invoke the established grievance arbitration procedure. The Board determined that, due to
the parties’ clear agreement to leave a wide variety of matters to the grievance arbitration
process, it should not interfere in that process.

We reject the Town’s contention and accept jurisdiction for two reasons. First, the
record before us does not provide sufficient information regarding the parties’ grievance
arbitration procedure to analyze this case under the holding in Waterbury, supra. In this
regard, because the entire collective bargaining agreement was not placed into evidence and
because there is no conclusive testimony, we do not know to what extent the parties are
entitled or obligated to participate in grievance arbitration. Thus, even if we were to
determine that this case is purely one involving contract interpretation, we simply do not
have enough information in the record on which to decline jurisdiction under Waterbury,
supra, or Newington, supra.

Further, this matter involves a factual dispute as to whether a grievance was ever
ftied  by the Union. The Town claims that the grievance machinery was never invoked; the
Union clearly claims that it was. As such, we must take jurisdiction of this matter to make a
determination regarding the very fact upon which the Town bases its argument of dismissal.
Cf. Greater Bridgeport Tmnsit  District  v. Local  Union 1336 AT@  et al, 211 Conn. 436
(1989).

The first substantive issue raised by the complaint is whether the Town unlawfully
changed the promotional process in the Police Department. The determination of
qualifications for a promotional exam is a mandatory subject of bargaining if there does not
exist within the municipality a Civil Service Commission, Personnel Board or Personnel
Agency which has been established by Statute, Charter or Special Act for the purpose of
conducting and grading merit examinations and of rating candidates in the order of their
excellence for the purpose of promotion. Town of Stmtford  (Police), Decision No. 1241
(1974); Conn. Gen. Stat. $7-474(g). The record before the Board in this case does not
reveal any evidence of the existence of such a Commission, Board or Agency. As such, the
Town is obligated to negotiate with the Union before changing qualifications for a
promotional exam, and if it does not, it violates its duty to bargain in good faith. We find
the Town did not make an unlawful unilateral change for the following reasons.

First, the relevant provision of the collective bargaining agreement appears clear on
its face. The only stated service requirement for eligibility explicitly contained in the 1988
to 1990 contract is “five (5) years experience as a full time Police Officer” (Rx.  6). The
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previous two collective bargaining agreements contained identical language (Ex.  1 and Ex.
7). The only previous discussions between the parties concerning a promotional exam (of
which we are aware) occurred in 1986 when, apparently, the eligibility was limited for that
exam to those officers with five (5) years experience exclusively with the Middlebury Police
Department (Ex.  10, Tr. pp. 63-69, 72). It is important to note that the record is void of
any evidence that the 1986 posting resulted from formal negotiations or a grievance
settlement. Further, the Union has not advanced the claim that the Employer’s actions
constitute a failure to abide by a grievance settlement agreement consummated in 1986. At
the time of that exam, there were no officers on the Middlebury force who had less than five
(5) years experience in Middlebury, but who had served as a full-time Police Officer
(including probationary) for five (5) or more years, regardless of the location of that service
(Tr. p. 72). That situation did not arise until the instant dispute because Officer Gordon was
hired in the interim.

Following the 1986 exam, two more collective bargaining agreements were
negotiated; the most recent contract became effective after Officer Gordon was hired. Each
contract contains the same language on eligibility for promotions which existed in the 1984-
1987 contract. That language does not explicitly limit eligibility to those officers with
experience within the Middlebury Police Department. It is clear from the record that the
parties were fully aware of this contract language because it was discussed in 1986 (Tr. pp.
63-69, 72). However, following that time, the parties negotiated two (2) contracts and left
the broad language unchanged. If they had intended to limit the qualifications, they could
have done so twice during bargaining. The parties chose not to do so and the language of
the contract must prevail under the particular circumstances presented to the Board in this
case. The Town’s eligibility requirements for the exam are identical to those contained in
the contract. The Town did not alter the promotional process.*

We next turn to the Union’s contention that the Town failed to abide by a grievance
settlement agreement in 1989. We must first examine whether the Union actually filed a
grievance. We find it did not. Again, the language of the relevant collective bargaining
agreement is clear. Article XIII, Section 3, states in relevant part: “Any grievance as
defined herein shall be processed in accordance with the following procedure...Step  1:A n y
employee who has a grievance shall reduce the grievance to writing and...shall submit it to
the Police Chief.. . ” (Ex.  11).

The evidence is clear that this dispute was never reduced to writing nor formally
presented to the Police Chief. Instead, the Union and the Town had engaged in several
discussions about the upcoming posting which culminated in the Union’s meeting with the
First Selectman on December 11, 1989. Although the Union attempted to show that the oral

’ Both parties address the issue of “impact bargaining” in their evidence and briefs. It is unclear to us why
the parties address  this issue. However, because we determine that the Town did not make a change, we do not
need to examine that aspect of this matter.
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presentation of the problem to the Police Chief and the First Selectman on December 11,
1989 invoked the grievance procedure, we cannot agree. The contract language is clear
regarding the first step of the grievance procedure; the grievance must be reduced to writing
and presented to the Chief. Further, although there was evidence that many problems are
fust  orally presented to the Chief, we do not find that to be an actual grievance filing,
particularly in this case. In this regard, informal discussions with the Chief could occur for
many reasons, including the Union President’s rapport with the Chief (Tr. p. 25). Further,
this issue had been discussed with the Chief several times before the meeting of December
11, 1989 (Tr. pp. 92-94). It is difficult to understand why the Union claims that its
December 11, 1989 meeting was the first grievance step and yet, does not claim that any
other meetings regarding this issue up to that time constituted part of the grievance process.
Finally, the First Selectman is not part of the formal process for grievances concerning
Police Officers (Ex.  11, Tr. pp. 54, 56, 127, 128). Thus, we conclude that the Union did
not initiate the formal grievance procedure.

This does not, however, end our analysis. In this regard, we must still determine if
the Town entered into an agreement, outside the grievance process, to end this dispute. W e
find that the First Selectman had full authority as the Chief Executive Officer of the Town to
enter into an agreement with the Union on this issue, if he chose to do so. Conn. Gen. Stat.
87-474(a).  We also find  that those individuals who attended the December 11, 1989 meeting
agreed to the concept of mediation on this issue. However, we find that St. John’s
agreement was specifically conditioned upon approval by the Town Attorney James Smith
(Tr. pp. 47, 85, 87, 113). This conclusion is supported by the fact that Smith had been
extensively involved in discussions about this issue and most other labor matters in the
Town. It is, therefore, credible that St. John would make any agreement contingent upon
Smith’s legal review and approval. Since the Union did not wait for Smith’s decision before
contacting the SBMA, we cannot conclude that the Town refused to abide by a settlement
agreement, concerning the mediation of the dispute.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia  C. Moran
Antonia C. Moran,
Acting Chairman

8



.
.

w - 1

. L

.

s/Anthonv  Sbona
Anthony Sbona,
Member

s/Ann McCormack
Arm McCormack,
Alternate Member

TO:

Town of Middlebury
Edward B. St. John,
First Selectman
Town Hall
1212 Whittemore Rd.
Middlebury, CT 06762

W. Fielding Secor, Esquire
Secor, Cassidy & McPartland
41 Church Street
Waterbury, CT 06702

Joseph Carosella, Executive Director
CSEA, Inc./SEIU, AFL-CIO, Local 760
56 Arbor Street
Hartford, CT 06106

James Smith, Esquire
415 Middlebury Road
Middlebury, CT 06762
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