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DECISION AND ORDER

On December 10, 1990, and thereafter amended on January 22, 1991, Local 1026 of
Council 4, AFSCME, AFL-CIO (the Union) filed a complaint with the Connecticut State
Board of Labor Relations (the Labor Board) alleging that the Metropolitan District
Commission (the MDC) had engaged and was engaging in practices prohibited by Section
Y-470  of the Municipal Employee Relations Act (the Act). In substance, the Union alleges
that the MDC breached its duty to bargain in good faith by assigning the duties of Stock
Services Superintendent (a unit position) to a non-bargaining unit position of Staff Services
Administrator (held by Joe King) without notice to or negotiations with the Union.

After the requisite preliminary administrative steps had been duly taken, the matter
was brought before the Labor Board for a hearing on December 16, 1991 and February 10,
1992. Both parties appeared, were represented by counsel, and were given full opportunity



‘to adduce evidence, examine and cross-examine witness, and make argument. Both parties
filed post hearing briefs, the last of which was received on March 20, 1992.

On the basis of the entire record before us, we make the following findings of fact,
conclusions of law, and order. At the hearing, we declined to grant the MDC’s  motion to
dismiss at that time, and reserved ruling until future consideration of the case. In keeping
with the Decision and Order herein, we now deny that motion to dismiss.

FINDINGS OF FACT

1. The MDC is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act, and represents a
unit of Supervisors employed by the MDC (Ex.  2).

3. The MDC and the Union were parties to a collective bargaining agreement for the term
July 1, 1987 - June 30, 1990 (Ex.  1). The parties agreed to extend this contract until
December 3 1, 1994, with some minor modifications and a wage freeze.

4. The position of Stock Services Superintendent is contained within the Local 1026
supervisory bargaining unit (Tr. B, 46). The position is currently held by Robert Colli.
Colli had held the position for about 8 years as of the time of this hearing in February 1992
(Tr. B, 4).

5. The Stock Services Superintendent basically supervises stock that is needed for the
operations division to repair and maintain the sewer and water systems, and originally also
the stock needed to repair MDC vehicles engaged in those operations. The Superintendent
falls within the Operations Division, Stock Services Department. Currently, he supervises
one stock supervisor and the three stock employees (Tr. 32, Ex. 3).

6. In or about 1989 or 1990, a reclassification study took place within the MDC. As a
result, new job descriptions were issued for employees including the Stock Services
Superintendent (Ex.  3).

7. At the time the new job descriptions were effective, there were no changes in the duties
of the Superintendent (Colli). However, later in 1990  certain duties were removed from the
position, including various supervisory functions over the stock employees, prompting filing
of the instant complaint.

8. In or about the spring of 1990, a new position of Staff Services Administrator was
created outside the bargaining unit, with a new job description (Ex.  6). Joseph King was
transferred to this position from his prior non-unit position, which was that of a management
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balyst  primarily involved in budget matters (Tr. B, 18, 44). King assumed the Staff
Services Administrator position permanently in the late spring of 1990 pursuant to a posting
(Ex.  7, Tr. 54). (King had held a similar supervisory position on an acting basis since April
1989 as a result of a retirement (Ex.  8).)

9. Prior to the creation of the position of Staff Services Administrator, Superintendent Colli
reported directly to Director of Operations Kerkes. Now the Superintendent reports to Staff
Services Administrator King.

10. Superintendent Colli is now evaluated by King, rather than by Director Kerkes, who
evaluated him before the creation of the Administrator position (Tr. B, 13).

11. Prior to the creation of the Administrator position, when stock staff were needed to
assist Activity Heads on an overtime basis, Activity Heads made a request to Superintendent
Colli who brought overtime requests to Director Kerkes for authorization. Now either the
Activity Heads or Colli bring their requests for overtime to King for authorization (Tr. B,
13, 21, 41-42).

12. Activity Heads are heads of Departments (for example: repair, maintenance, garage,
capital projects) within the Operations Division. Activity Heads are members of the
bargaining unit.

13. Prior to the creation of the Administrator position, Superintendent Colli prepared the
budget for Stock Services and attended budget meetings held by the Executive Director of the
MDC. Activity Heads also attended. Now Colli only provides input information to King,
who prepares the budget, and Colli does not attend the full MDC budget meeting. Prior to
the change, King only worked on the budget after it was submitted. Prior to the creation of
the Administrator position, Superintendent Colli  also monitored expenses against the budget
as the year progressed, a task which took an hour or two per week, but he no longer
performs this duty (Tr. B, 14-21).

14. Prior to the creation of the Administrator position, Superintendent Colli attended staff
meetings along with Activity Heads. Now the Superintendent does not attend; rather, King
attends on behalf of Stock Services. Staff meetings are designed to achieve cooperation
between Activity Heads on pending jobs and to permit the Activity Heads to receive direction
from Director of Operations Kerkes (Tr. B, 16-18).

15. Prior to the creation of the Administrator position, Superintendent Colli performed more
comprehensive reviews of the Supervisor’s evaluations of employees than he does now, and
his reviews were at the same level as an activity head. Now his reviews represent a lower
level of authority reflecting that he is not really in charge of a Department like an activity
head. Each review used to take 45-60  minutes, but now takes 30-45 minutes apiece. Colli
now forwards this review to King, who signs the evaluations (Tr. B, 23-25, 33).
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l 16. Prior to the creation of the Administrator position, Superintendent Colli reviewed and
signed timesheets at the end of each week, a task which took about 15 minutes. Now he does
not conduct this review, and King signs the timesheets (Tr. B, 24.). Previously, Colli also
could authorize time off (vacations, etc.), but may not do so currently (Tr. B, 41).

17. Prior to creation of the Administrator position, Colli functioned as the equivalent to an
activity head, but no longer does so, and now has lesser authority.

18. Colli has not been assigned new duties since the ‘removal of the duties described above.

19. AS of the time of the hearing, Colli remained busy even though his responsibilities were
reduced.

20. In or about August 1991, during the successor contract negotiations that culminated in
the extension of the contract to 1994, the MDC provided notice to the Union that the Stock
Services Superintendent position would be eliminated and Colli would be reassigned from his
job to another position in a lower classification and pay rate (Tr. A, 15 , Tr. B, 26). This
announcement was made after the transfer of various duties to King. As a result of
negotiations, this did not occur.

21. The Union requested negotiations concerning the reassignment of some of Colli’s duties
to King, but there was no affirmative response from management (Tr. 30, 39-40).

CONCLUSIONS OF LAW

1 . In the absence of an adequate defense, an employer commits an illegal refusal to bargain
and thus a prohibited practice under the Act when it unilaterally contracts out or assigns to
non-bargaining unit personnel work which has been performed exclusively by bargaining unit
employees.

2. The MDC breached its duty to bargain in good faith by failing to bargain over the transfer
to the Staff Administrator of the following duties of the Stock Services Superintendent:
budget related duties, comprehensive review of evaluations of employees at a level equivalent
to an activity head, participation in staff meetings and substantive discussions at those
meetings, review of timesheets and authorization of time off.

3 . The MIX  did not breach its duty to bargain or commit a prohibited practice by
reassigning, from the Director of Operations to the Staff Administrator, the duty of rating the
Superintendent’s performance, or the duty of directly overseeing the Superintendent. Neither
did the MDC commit a prohibited practice by redesignating the management position from
which the Superintendent received authorization for overtime.
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DISCUSSION

Certain duties formerly performed by the Stock Services Superintendent have been
reassigned to the Staff Services Administrator, a non-bargaining unit position currently held
by Joe Ring. We must determine whether this reassignment, which was done without
bargaining with the Union, represents a transfer of unit work to non-unit employees which
required bargaining with the Union. The MDC’s  principal defenses are that “there has been
merely a minimal change to his [Superintendent Colli’s]  duties . ..and that no substantial
duties, exclusive to the bargaining unit, are being performed by Mr. King”.

The principles of law applicable to the transfer of unit work have been stated as
follows:

“It is well settled that in the absence of an adequate defense an
employer commits an illegal refusal to bargain and thus a
prohibited practice under the Act when it unilaterally contracts
out or assigns to non-bargaining unit personnel work which has
been performed exclusively by bargaining unit employees.
Pfainville  Board of Education, Decision No. 1192 (1974); City
of Milfoord,  Decision No. 1849 (1980); Town of East Haven,
Decision No. 2020 (1981); Board of Education of the City of
Hatifonl,  Decision No. 1938 (1980); Cit;v of Waterbury,
Decision No. 1436 (1976); CzQ of Watertown, Decision No.
2515 (1986).”

Here the Union focuses on a number of changes accompanying the creation of the
position of Staff Services Administrator currently held by Joe King, and contends that these
represent transfer of unit work which required bargaining. First, the Union challenges two
changes -- having the Superintendent report to the Staff Services Administrator instead of
Director of Operations, and having the Superintendent’s performance rating ftied  out by the
Administrator rather than the Director of Operations. We conclude that these entail no
change which required prior bargaining with the Union. Rather, these are not changes in the
Superintendent’s duties at all, but simply part of a management restructuring. Our doctrine,
concerning the obligation to bargain concerning certain transfers of unit work, does not
restrict the right of management to reassign, among management personnel, various duties
associated with overseeing the bargaining unit. The unit work doctrine only comes into play
if the new management position assumes bargaining unit duties.

However, we do conclude that with respect to certain other duties, an improper
transfer did occur in the instant case. These were not “insubstantial ” or “de minimis”.
When the changes in the Superintendent’s duties are considered together, it is clear that prior
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-to  creation of the Administrator position, the Superintendent functioned as the equivalent to
an activity head, but that his authority is now diminished and he no longer functions at that
level. This was accomplished by the transfer of the Superintendent’s budget preparation,
budget participation and post-budget monitoring functions to the Administrator position held
by King. The Superintendent’s role is now reduced to simple input, which involves less
responsibility. The reduction in authority was also accomplished by eliminating the
Superintendent’s participation in staff meetings and transferring to Administrator King the
representation of Stock Services at those meetings, as well as by transferring the
Superintendent’s authority to approve time off and review timesheets. Furthermore, the
reduction in the Superintendent’s authority was accomplished by significantly reducing the
Superintendent’s role in review of employee evaluations and transferring the “higher level”
of approval to Administrator King.

In sum, the MDC  transferred to the non-unit Staff Administrator certain duties
formerly assigned to the Superintendent. We reject the defense that these were insubstantial
or de minimis,  noting that while each of the tasks individually required a relatively small
amount of time, taken together they comprised an element of the Superintendent’s job which
was not insubstantial in time, and more importantly, in responsibility. Transfer of these
duties, particularly where they were assigned to a new management position, raised the real
possibility of eventual loss of a unit position -- or at least of a unit position at a given level
of responsibility -- caused by gradual transfer and reassignment of duties to a management
employee. Our doctrine, concerning removal of bargaining unit work, does not require a
complainant to show an actual loss of a position. For example, it is sufficient that it show
more subtle impacts such as the impairment of reasonably anticipated work opportunities or
fears of future encroachment on unit work. PZuiwiZZe  Board of Education, Decision No.
1192 (1974). Town of Hamden,  Decision No. 1441 (1976).

In light of all of the above, we conclude that the MDC breached its duty to bargain in
good faith by failing to bargain over the transfer to the Staff Administrator of the following
duties of the Stock Services Superintendent: budget-related duties, comprehensive review of
evaluations of employees at a level equivalent to an activity head, participation in staff
meetings and substantive discussions at those meetings, review of time sheets and
authorization of time off.’ Accordingly, we order management to restore these duties to the
Superintendent’s position and bargain with the Union upon a renewed request for such
bargaining. We do not find a prohibited practice in the removal of any overtime authority,

’ We note that the MDC has not advanced a specific defense that these tasks were not exclusively performed
by the bargaining tit, except to the extent it makes peripheral reference to the concept of exclusivity in referring
to the signing of timeshe&  and attendance at staff meetings. (MDC brief at p.6). We emphasize that the
Superintendent’s prior exercise of those duties, which we list as improperly transferred, was conducted as the
equivalent of an “activity head” representing the stock services department. That certain management
representatives played a role at higher management level - such as final approvals or input as management
representatives on budget matters -- does not detract from the fact that he alone performed these functions at the
level equivalent to an “activity head”.
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a both before and after the creation of the Administrator position, the Superintendent did not
authorize overtime, and all that changed was the identity of the management position from
whom he obtained authorization.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the Metropolitan District Commission shall

I. Cease and desist from transferring or assigning to non-bargaining unit employees duties of
the Stock Services Superintendent, without prior bargaining with the Union.

II. Take the following affirmative steps which the Board finds will effectuate the purposes of
the Act:

(a) Restore the following duties of Stock Services Superintendent: budget-related
duties, comprehensive review of evaluations of employees at a level equivalent to an activity
head, participation in staff meetings and substantive discussions of those meetings, review of
time sheets and authorization of time off.

(b)  Bargain with the Union upon renewed request with respect to the transfer of
duties from the Stock Services Superintendent to non-unit employees;

(c) Post immediately and leave posted for a period of sixty consecutive days from the
date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.

(d) Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty days of the
receipt of this Decision and Order of the steps taken by the Metropolitan District
Commission to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By: s/Margaret  Lareau
Margaret Lareau,
Chairman
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v S/Patricia Low*
Patricia Low,
Board Member

s/Ann McCormack
Ann McCormack,
Board Member

TO:

Metropolitan District Commission
Margaret Roughan,  Dir. of Pers.
555 Main Street
P. 0. Box  800
Hartford, CT 06101

Anthony J. Palermino, Esq.
945 Wethersiield Avenue
Hartford, CT 06114

Robert Zaik
L. R. Spec.
Metro,politan  District Commission
555 Main Street
P. 0. Box 800
Hartford: CT 06106

Betty Kuehnel,
Staff Representative
Local 1026 of Council 4
AFSCME, AFL-CIO
444 East Main Street
New Britain, CT 06051

Barbara Collins, Esq.
GaglIe  & Collins
207 Washington Street
Hartford, CT 06106

Susan Creamer, Esq.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, CT 06051


