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On August 15, 1990, the New Haven Police Union, Local # 530, Council 15,
AFSCME, AFL-CIO (hereafter, the Union) filed a complaint with the Connecticut State
Board of Labor Relations (the Labor Board) alleging that the City of New Haven (the City)
had refused to comply with an arbitration award 8788-A-525 (May 29, 1990) (the Award)
issued by the Connecticut State Board of Mediation and Arbitration (the Board of Mediation)
by refusing to reinstate 150 days of sick leave time to former employee, Louis Mastracchio.
The Union seeks a cease and desist order, reimbursement of all costs and fees incurred by
the Union in processing the present complaint, punitive damages and any other remedy
deemed appropriate.

After preliminary administrative steps had been taken, the parties appeared before the
Labor Board for hearing on September 24, 1991 and September 26, 1991, at which time the
parties were represented by counsel, provided full opportunity to adduce evidence, examine
and cross-examine witnesses, and make argument. Briefs were filed, the last of which was
received by the Labor Board on December 2, 199 1.

/

On the basis of the record before us, we make the following findings of fact,
conclusions of law, and order.



FINDINGS OF FACT

1. The City of New Haven is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all times
relevant to this matter was the exclusive bargaining representative for uniformed members of
the New Haven Police Department.

3 . At all relevant times, a collective bargaining agreement, effective July 1, 1987
through June 30, 1991, existed between the parties. @x.2)

4 . The collective bargaining agreement distinguishes between sick time and injury time.
Art. VI, Sick leave, provides, in relevant part:

Section 1:Sick leave shall be considered to be absence from duty with pay for the
following reasons:

(a) Illness or injury, except where directly traceable
to employment by an Employer other than the
City of New Haven...

Section 2:Employees may be absent from duty without loss of sick time and with
pay for the following reasons:

(a) If the employee loses time because of sickness for
which he is entitled to compensation under the
Workers’ Compensation Act, he shall receive
benefits equal to normal full pay for the period of
the disability, with the City making up the
difference in the amount of such compensation
received and the normal amount of weekly pay.

(b) If an employee loses time because of an injury
sustained in the line of duty for which he is
entitled to compensation under the Worker’s
Compensation Act, he shall receive benefits equal
to normal full pay for that period of disability
with the City making up the difference in the
amount of such compensation received and the
normal amount of weekly pay.

2



Section 3:S i c k  L e a v e  A l l o w a n c e

(a) Sick leave allowance shall be earned by each
employee at the rate of one and one-quarter (1
l/4)  working days for each calendar month of
service, the total of which shall not exceed fifteen
(15) working days in any twelve (12) months...

&&ion  4:S ick  Leave  Accumula t ion

60

0)

(d)

All unused sick leave, of any employee during
continuous employment may be accumulated up to
a maximum of one hundred fifty  (150) working
days. Any sick leave accumulated over one
hundred fifty (150) days shah be credited in a unit
wide Sick Leave Rank to be managed as specified
in Section 8 below.

No credit towards accumulated sick leave shall be
granted for time worked by an employee in excess
of his normal work week.

Sick leave shah continue to accumulate during
leaves of absence with pay and during the time an
employee is on authorized sick leave, injury
leave, or vacation time.

Sick leave shah not continue to accumulate during
leaves of absence without pay or when an
employee is on suspension without pay...

Section 6:Redemption of Accumulated Sick Leave at Retirement or Death

(a) Employees who are retired under either of the
Department Pension Plans who have a minimum
of twenty-five (25) years or twenty (20) years
after l/1/90  of service or who retires with a
service-connected disability shah be paid a lump
sum of money that is equal to the number of sick
days due such employee, times the prevailing day .
rate of pay received by such employee on the date
of such retirement up to a maximum of one
hundred twenty (120) days.
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5 . When an employee is injured and the City disputes the compensability of such injury, the
employee is required to use sick leave until the Connecticut Worker’s Compensation
Commission makes a determination as to the work-related nature of the injury. If the
employee is successful in his Worker’s Compensation claim, the employee is recredited with
the sick time he used during the pendency  of his claim. (Tr. pp. 27-28,37)

6 . Louis Mastracchio was a police officer in the City of New Haven for more than twenty-
five (25) years at the time of his retirement in June 1991. (Exhibit 1, Tr. p. 21)

7. Mastracchio was injured in a work related incident in 1986. Thereafter, he was
intermittently absent from work for extended periods of time. Mastracchio and the City
disagree about the nature of the injury which precipitated Mastracchio’s last absence, which
began in September, 1990; the parties are currently contesting, before the Worker’s
Compensation Commission, whether this period should be compensated as injury time or sick
time.

8. On May 29, 1990, the Board of Mediation issued an award, number 8788-A-525 (Ex.  1)
in which the Board upheld a grievance filed by the Union on behalf of Mastracchio
concerning one of Mastracchio’s periods of absence and ordered the City to “reinstate the
150 days of sick time forthwith”. (Ex. 1)

9 . The City took no action to appeal or otherwise challenge this award. (Statement of Atty.
Rios, Tr. p. 15, Sept. 26) The City never complied with the remedy contained in the award.

10. If the City had implemented the Award at the appropriate time, Mastracchio would
have had one hundred fifty (150) days of sick time available to him during his last absence
period. Because the city did not implement the Award, Mastracchio had no accumulated
personal sick time, and consequently, applied to the Sick Bank for permission to use days
from the Sick Bank. The Sick Bank allowed Mastracchio to use one hundred thirty-two
(132) days of Sick Bank time until his retirement.

CONCLUSIONS OF LAW

1. The arbitration award is deemed valid by the City’s failure to challenge the award.

2. The City, by failing to implement the arbitration award of May 29, 1990, by
failing to credit Mastracchio with 150 days sick time, committed a prohibited practice in
violation of Connecticut General Statutes $7-470(a)(6).



DECISION AND ORDER

Neither party disputes the finding that the city has failed to implement the 1990
arbitration award in which the city was ordered to reinstate 150 days of sick time to
Mastracchio’s personal sick leave “account”. The remaining issues are 1) what is the
appropriate remedy in light of the circumstances caused by the City’s failure to implement
the award; and 2) is the city’s violation of the Act sufficiently severe to warrant requiring it
to pay the Union’s costs of carrying this complaint forward.

It is without question that the failure to abide by a valid grievance arbitration award is
a prohibited practice and that we are charged with enforcing such an award pursuant to the
powers vested in us by the Act. City of WiZZimantic,  Decision No. 1795 (1979). In doing
so, we are often called upon to interpret the award for purposes of determining what is
required and whether a party has complied. City  of WUZirnantic,  Supra; Town of
Newington, Decision No. 2957 (1991). Such is not the case in the instant matter. Here, the
award is clear on its face; the City’s failure to implement is admitted, and the City has
offered no explanation or justification for its actions nor has it made any attempt to vacate or
modify the award pursuant to Conn General Stat. $52-418  through $52-420.  Therefore,
based on the clear  language of the award, the City should have credited Mastracchio with
150 sick days which would have then been available for his use until the time of his
retirement in June, 1991. However, due to the particular facts in this case, we cannot end
our analysis there.

The difficulty with this case is the fact that the City’s failure to implement the award
resulted in Mastracchio’s being forced to use the Sick Bank. Further complicating the
remedy in this matter is Mastracchio’s unresolved Worker’s Compensation claim and his
retirement in June, 1991, both of which impact upon the ultimate resolution of this matter.
Thus, the City’s failure to simply comply with the award in a timely manner now requires us
to analyze all aspects of the collective bargaining agreement which are implicated due to the
City’s actions. The only logical manner in which to do this is to first  order Respondent to
reinstate Mastracchio’s sick days under the plain language of the award and then determine
what would have occurred under the terms of the Collective Bargaining Agreement from
September, 1990 to the present, if the City had appropriately reinstated the sick days.

Specifically, if Mastracchio had not been forced to borrow days from the Sick Bank,
that “fund” would never have been involved in this matter. Thus, the subsequent 132 days
of sick leave, borrowed after September, 1990, should now be returned to the Sick Bank, an
operation which appears to be no more than a paper transfer.’ Mastracchio’s pay for those
days of absence will then be accounted against his own personal sick leave account as is

’ We note that the City admits that it should return the 132 days to the sick bank (Respondent’s brief).
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usually done during the time when the City contests a Worker’s Compensation claim.
Because it will now appear that upon his retirement, Mastracchio had used 132 days of his
150 days, (because his Worker’s Compensation claim was still unresolved) he is entitled to
immediate retirement payment for 18 unused sick days, in accordance with Article VI,
Section 6 of the collective bargaining agreement. This payment must be made with interest
from the date it was due to Mastracchio, which we believe to be the date of his retirement,
June 26, 1991.

We now turn to the question of Mastracchio’s unresolved worker’s compensation
claim and its interplay with our decision and order.

The City has argued that, should Mastracchio win his Worker’s Compensation claim
for this 1990-1991 absence, he might be unjustly enriched by a second payment from the
Worker’s Compensation Commission for these days. Double payment is only acceptable if
provided for by statute or contract provision.

However, we do not believe that any unjust enrichment will occur in this context. As
explained below, any payments received by Mastracchio will be provided for by contract due
to the type of injury and his retirement.

In this regard, under normal circumstances, without an intervening retirement, an
employee who is out sick, will receive compensation equal to normal full pay, and the days
will be subtracted from his accumulated sick days. If this absence is later determined to
have been caused by a work-related injury, the employee will receive a Worker’s
Compensation award. At that point, the employee’s used “sick days” are recredited to him
and the absences are reclassified as “injury time”; apparently the City avoids double payment
for that time by showing that the employee has already been compensated. Continuing with
this example, the employee has now been recredited with a certain amount of sick days
which, pursuant to the collective bargaining agreement, the employee is entitled to be
compensated for upon his retirement (up to 120 days).

The collective bargaining agreement makes payments for sick time during the
pendency  of a Worker’s Compensation claim possible by separating sick time and injury time
in Article VI and by allowing the accrual of sick leave during those days when a Union
member is absent from work because of a compensable work related injury according to
Article IV, Section (c). The accrual of days of sick time, whether used as time off from
work or as a lump sum payment at retirement, is independent of the use of time off for on-
the-job injury.

Thus, returning to the specific facts of this case, should Mastracchio win his claim
before the Worker’s Compensation Commission in which he alleges that the absences
incurred after September, 1990 were, in fact, injury time, his records must be changed to
show that he had used none of his personal sick leave and his retirement lump sum payment
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will have to be recalculated. At that time, assuming, for example, that he wins his claim in
its entirety, he will be entitled to a full 120 days payment, minus the 18 days he will have
already received. It is appropriate for this determination to be made at the time of the
issuance of the Worker’s Compensation Commission decision, since the substance of the
claim lies outside the Labor Board’s jurisdiction. Although, by the City’s description, this
will amount to “double payment”, the parties have provided for such by the terms of the
collective bargaining agreement. Since this rather complicated system was agreed to by the
City when it signed the contract, there must be an internal mechanism by which the City can
track the appropriate payments. We also remind the City that the need to engage in this
complex calculation only arises because of the City’s unexplained failure to properly
implement the original arbitrator’s award.

While the Labor Board rarely assesses attorneys’ fees and costs as the Union requests
here, we believe this case meets the standards set by the Labor Board in Killingly  Board of
Education, Decision No. 2118 (1982),  and C@y of Ha@ford,  Decision No. 3069 (1993),  in
that the city offered no legitimate grounds for its failure to either appeal or implement the
arbitrator’s award. The fact that the city believed the decision to have been wrongly
decided, raises “non-debatable issues” because the city utterly failed to take any action to
vacate or modify the award; they simply ignored it, forcing the Union to file this complaint.
Consequently, we order the city to pay the Union’s reasonable attorney’s fees and costs.

O R D E R

By virtue of, and pursuant to, the powers vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that

1. The City of New Haven cease and desist from its refusal to implement Arbitration
Award 87-88-A-525, issued May 29, 1990, regarding the reinstitution of 150 sick days to
Mr. Mastracchio.

2 . That the City of New Haven take the following affumative action:

(a.) Credit the Sick Bank with 132 days.

(b.) Pay Mastracchio a lump sum payment in the amount required by Article VI,
Section 6 of the collective bargaining agreement for 18 days of unused sick leave with
interest from the date of Mastracchio’s retirement.



(c.) In the event that Mastracchio wins his claim for Worker’s Compensation for
the absences  incurred after September, 1990, pay Mastracchio a lump sum for unused
sick time in accordance with Article VI, Section 6 of the collective bargaining
agreement.

(d.) Pay the Union’s reasonable attorney’s fees and costs, to be determined, if
necessary, in subsequent proceedings of this Board.

(e.) Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where employees customarily
assembly, a copy of the Decision and Order in its entirety; and

(f.) Notify the Connecticut State Board of Labor Relations, at its office at 200
Folly Brook Boulevard, Wethersfield, Connecticut within thirty (30) days of the
receipt of this Decision and Order, of the Steps taken by the City of New Haven to
comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Margaret Lareau
Margaret Lareau,
Chairman

s/Antonia Moran
Antonia Moran,
Board Member

s/Anthonv  Sbona
Anthony Sbona,
Board Member
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TO: /

The Honorable John Daniels
City of New Haven
200 Orange Street
New Haven, CT 06510

Joan Jenkins,
Director of Labor
City of New Haven
200 Orange Street
New Haven, CT 06510

Miguel Rios, Esq.
Assistant Corporation Counsel
770 Chapel Street
New Haven, CT 06510

Joseph Lander, Esquire
Lud53o,council  15,
AFSCME, AFL-CIO
501 Saw Mill Rd.
P. 0. Box  201
West Haven, CT 06516-0201

Jon P. Goliber,
Staff Representative
Local 530, Council 15,
AFSCME,  AFL-CIO
501 Saw Mill Rd.
P. 0. Box 201
West Haven, CT 065164201


