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DECISION AND DISMISSAL OF COMPLAINT

On October 6, 1989, Local 1303-180 of Council #4,  AFSCME, AFL-CIO (hereinafter
the union) filed a complaint (MPP  12, ,434) with the Connecticut State Board of Labor Relations
(hereinafter the Labor Board) alleging that the Town of Trumbull (hereinafter the Town or
Respondent) had engaged in certain practices prohibited by the Municipal Employees Relations
Act (the Act). Specifically the Union alleged that the Town had interfered with the free exercise
of certain rights protected by the Act by retaliating against employee Mary Carpenter for having
filed a grievance concerning the denial of certain leave benefits, by having interrogated



’ Carpenter without benefit of Union representation, and by requesting her resignation.

After the requisite preliminary steps had been taken, the case came before the Labor
Board for hearing on March 31, 1992 at which time all parties were represented by counsel,
allowed to present evidence and examine and cross examine witnesses. The parties submitted
briefs, the last of which was received by the Board on May 29, 1992.

At the hearing on this matter, the complainant sought to introduce several documents
(Exh.5  & 6),  over the objection of the Respondent, which evidence became the basis of the
amended complaint. The Respondent objected on the grounds that the evidence (namely, two
memos dated October 4, 1989 and January 22, 1990 from Town Clerk Nancy Brown to
Carpenter) exceeded the scope of the allegations in the original complaint and, as such, was
irrelevant (Tr. pp. 16, 21-22). The evidence was allowed and, at the conclusion of the hearing,
Counsel for the Union indicated that she would amend the original complaint to specifically
address the two memos. The Respondent objected to the amendment. Thereafter, the Union
filed an amended complaint on April 10, 1992 alleging that the Town engaged in a practice
prohibited by the Act when Brown discussed with Carpenter the subject matter of a pending
grievance and by the issuance of the above described memos.

We believe our ruling at the hearing regarding this evidence was correct. It is our
practice to allow the parties the greatest opportunity to present their case without undue
adherence to the formal pleading process. In this case the Union bears the burden of proving
a nexus between the actions of the Employer and the employee’s protected activity. Thus, we
will give wide latitude to a complainant to present either direct or circumstantial evidence which
it believes supports its claims. Here, the Respondent was fully able to respond to the information
presented by the Union. The Respondent did not claim surprise or assert that in any way it was
unduly disadvantaged by the Union’s amendment. In fact, the Respondent was able to produce
evidence of which the Union itself was unaware regarding the January 22, 1990 correspondence.
Finally, we advised the Town at the hearing that we would consider a request for additional time
to present a defense to any new matters raised by the amendment but the Town chose not to
make such a request. Thus, we do not believe the Respondent was prejudiced by the evidence
and as such we will allow it to remain in the record for consideration. Likewise, $7-471-27  of
our regulations state that “Any complaint may be amended by any party or the Board at any
time before final  decision or order upon such terms and conditions as the Board deems just and
proper. ” For the reasons stated above, we allow the complainant’s amendment to specifically
address the October 4, 1989 and January 22, 1990 memos.

On the record before us, we make the following findings of fact, conclusions of law and
order of dismissal.
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FINDINGS OF FACT

1 . The Town of Trumbull is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and has at all times
material hereto been the statutory bargaining representative for a unit consisting of all classified
salaried employees scheduled to work twenty hours or more including, but not limited to
employees in the Town Clerk’s office. (Exhibit 4).

3 . During the relevant time period the parties had in effect a collective bargaining
agreement, effective October 1, 1988 to September 30, 1990. (Exhibit 4)

4 . Mary Carpenter was employed by the Town of Trumbull from 1975 until sometime after
January 25, 1990. Carpenter worked in various positions for the Town of Trumbull and was
appointed as Assistant Town Clerk in July of 1987 after completing a promotional examination.
(Tr. pp. 9-10)  At all relevant times, there were two assistant Town Clerks working in the Town
Clerk’s Office. ( Tr. p.10)

5 . In or about June, 1989, Carpenter was informed by Town Clerk Nancy Brown that
Carpenter was to have primary responsibility for performing tasks in association with the
upcoming Fall election. Carpenter was instructed to follow a calendar, produced by the
Secretary of State’s office, listing all the necessary deadlines and tasks for a successful election,
including responsibility for preparing and mailing absentee ballots. (Exhibit 3) At about the
same time Brown informed Carpenter that she would have to attend the fall election conference
sponsored by the Secretary of State’s office. (Tr. pp.44-45,  57-59, 104-105)

6. In August, 1989, the dates for the conference were set for September 28 & 29, 1989
and Carpenter was so informed. (Tr.pp. 58-59)

7 . On or about September 5, 1989, Carpenter asked Brown for a two week vacation during
the last week of September and the first week of October 1989. (Tr.p. 11, 98)

8. Brown denied Carpenter’s request based on the upcoming election conference and the
busy nature of the office during the election season. (Tr. pp. 11, 54, 103)

3



9. On or about September 8, 1989, Carpenter filed a grievance concerning Brown’s
denial of her vacation request. (Exhibit 1) Brown received a copy of the grievance on or about
September 12, 1989 (Exhibit 3, Tr. p. 102)

10. On or about September 13, 1989, Brown initiated discussion with Carpenter in the vault
of the Town Hall during which Brown again told Carpenter the reasons for denial of the vacation
request. During that conversation, Brown and Carpenter also discussed the importance of
Carpenter’s attendance at the election conference. Brown did not question Carpenter regarding
the filing of the grievance. (Tr.pp.  13,102-103)  Carpenter did not request Union representation
during this meeting and Brown did not offer to postpone the meeting until a Union representative
could be present. (Tr. p.65)

11. Thereafter Carpenter requested two days vacation on October 5 and 6th. Brown agreed
to the vacation days after receiving assurance from Carpenter that the absentee ballots which
needed to be mailed on October 6, were in order. (Tr. pp. 48, 66 109,111)

12. On or about October 2, 1989, the absentee ballots were returned to the Town Clerk’s
office from the printer. Carpenter and Assistant Town Clerk Helen Smith proofread the ballots
and discovered three errors. (Tr. p. 133) Later in the afternoon on October 2, Brown, herself
proofread the ballots and found three additional errors (Tr. p. 134) Due to the errors, the
ballots were reprinted and were not returned to the Town Clerk’s office until October 5.
Carpenter was absent on October 5 and 6 due to her vacation days. fir.  pp. 110-l 11, 112)

13. On or about October 4, Brown gave Carpenter a letter (Exhibit 5) in which she indicated
her dissatisfaction with Carpenter’s performance regarding the absentee ballots. Assistant Town
Clerk Smith was not given a reprimand regarding the errors.

14. On or about October 13, 1989, Brown met with Carpenter to discuss the October 4th
letter. During this meeting Brown told Carpenter that her performance needed improvement (Tr.
p. 114) and again stressed Carpenter’s responsibility in terms of the election process (Tr.l
pp. 113-l 15) At this meeting Brown asked Carpenter if she wanted a Union representative and
Carpenter said no. (Tr. pp. 113-114)
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15. Several months later, in January, 1990, a title searcher brought to Brown’s attention
a recorded document which had not been properly “released”. The document did not have the
proper marginal notation indicating that it had subsequently been paid off. As a result of this
information, Brown checked the volume where the original problem occurred and discovered
several more errors. Brown randomly picked several other books and found additional errors
(l?r.  pp. 118-120). At the time Carpenter was the only Town Hall employee with the
responsibility for making marginal notations. (Tr. p. 119)

16. Brown informed Carpenter of her discovery and subsequently checked several other land
evidence volumes in order to compile a list of documents which had been recorded incorrectly;
(Tr. pp. 122-123) After discovering 21 errors, Brown sent to Carpenter a letter on January 22,
1990 discussing the problem and warning her to improve her performance. (Tr. p. 123)
(Exhibit 6)

17. On or about January 25, 1990, Carpenter left her job due to illness and had not returned
as of the date of the hearing.

CONCLUSIONS OF LAW

1. An employer commits a prohibited practice when it retaliates against an employee for
engaging in a protected activity in violation of $ 7-470(a)(l)  of the Act.

2 . The filing  of a grievance under an existing collective bargaining agreement is an activity
protected by the act.

3 . The Union carries the initial burden of proving that the Respondent’s actions were
substantially motivated by an employee’s protected activity.

4 . The Union failed to establish that the Respondent’s actions toward Carpenter were
substantially motivated by Carpenter filing a grievance.
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DISCUSSION

The Union alleges that the Respondent through its Town Clerk Nancy Brown, retaliated
against Carpenter because Carpenter filed a grievance concerning Brown’s denial of a vacation
request. Specifically, the Union alleges that after the grievance was filed, Brown discussed the
grievance with Carpenter without the benefit of Union representation, issued memos to Carpenter
regarding her work performance and held Carpenter to a different standard of performance than
other employees. The Town denies the impropriety of Brown’s actions and claims that the
reprimands were justified by Carpenter’s poor performance and errors. The Town also requests
an award of attorney’s fees.

It is well settled that in a case which contains allegations of discrimination or retaliation
against an employee for engaging in protected activities, the burden is on the charging party to
prove that the respondent’s actions were motivated by the individual’s protected activity. As we
stated in Connecticut Yankee Catering CoJnc.  Decision No. 1601 (1977),  the discrimination
or retaliation must be “shown by substantial evidence but this need not consist in direct evidence
of improper motive. Such direct evidence is rarely available and the Union is entitled to the
benefit of any inferences that are reasonable under the circumstances and that are in fact drawn
by the Board. ” In a case where the parties allege different reasons for the employer’s actions,
it is incumbent upon the complainant to establish, as a prima facie case, that the employee’s
protected conduct was a substantial or motivating factor in the employer’s decision. Only if the
complainant is able to make such a showing does the burden shift to the employer to
demonstrate, as an affirmative defense, that the decision would have been the same even in the
absence of protected conduct. Windsor Locks  Police Department, Decision No. 2836 (1990)
citing Wright Line 25 1 NLRB  1083 (1980).

In determining if the charging party has met its burden we will look to such factors as statements
by the employer or its agents (Town of East Haven, Decision No. 2830 (1990,) the timing of
the action taken by the employer in relation to the protected activity ( Town of East Haven,
supra,) and the type and severity of the punishment imposed for the alleged employee
wrongdoing (Beebe School Transportation, Inc., Decision No. 1731 (1979)). The protected
activity asserted here is the filing of a grievance concerning the denial of a request for vacation
leave. Thus, the nexus which the Union must establish through competent evidence lies between
this protected activity and those allegedly adverse employer actions which ensued.

In the instant case, we conclude that the complainant failed to establish a prima facie
case of retaliation or discrimination. In this regard  the Union points to three specific instances
to establish its case; a discussion between Brown and Carpenter on September 13, 1989, an
October 4, 1989 memo from Brown to Carpenter and a January 21, 1990 memo from Brown
to Carpenter. When reviewed as a whole, we believe the facts establish a conclusion different
than that alleged by the Union.
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The record reveals that, in Spring, 1989 Carpenter was assigned the duties associated
with the 1989 municipal election. At that time, she was given the election calendar, listing all
the relevant and important duties and informed that she would be required to attend the fall
election conference. The conference was confirmed in August for September 28 and 29. In
spite of this information, Carpenter requested a two week vacation covering the period of the
conference and the busy pre-election time. There is no charge that the denial of Carpenter’s
vacation was illegally motivated. However, a grievance was filed on or about September 8, 1989
which was delivered to Brown on or about September 12. On September 13, Brown called
Carpenter into the vault and discussed with her the reasons for the vacation denial. Testimony
from both  Carpenter and Brown establishes that Brown did not question Carpenter regarding the
grievance during that meeting nor did she threaten Carpenter. Instead Brown reiterated her
reasons for the denial and encouraged Carpenter to ask questions about anything she did not
understand. Carpenter participated in the meeting, and did not request a Union representative.
Under the circumstances we do not find this meeting to be evidence of an illegal motive nor an
independent violation of the Act. The testimonial evidence establishes that this meeting was
nonthreatening and the filing of the grievance was not even discussed. No adverse action was
taken as a result of this meeting. (In fact Carpenter requested two vacation days which were
conditionally granted a short time later. Further, it appears that the grievance went forward as
filed.) This  is not to say that it is always legitimate for an employer to meet alone with
employees after the filing of a grievance to discuss the subject matter of the grievance. On the
contrary, we discourage such activity as having great potential for coercive effects on an
employee’s exercise of rights; it is not difficult to imagine that such a scenario could easily rise
to the level of a prohibited practice. Indeed we caution this employer regarding such behavior.
However, under the circumstances, we do not believe this particular meeting to violate the law
or to reveal an improper motive by this employer.

Following this incident, Carpenter was granted two vacation days on October 5 and 6
with the caveat that the absentee ballots, for which Carpenter was responsible, would be in
order. However, due to numerous errors, the absentee ballots had to be retyped at the printer
and were.not returned until October 5 for mailing on October 6. Carpenter was aware of these
problems and still took her vacation time. Before she left, however, Brown gave her the memo
dated October 4, 1989 ( Exhibit 5). Because Carpenter had primary responsibility for the
absentee ballots, Brown expressed her displeasure with Carpenter’s performance and stressed
the need for improvement. The memo did not order any disciplinary action.

We find no connection between the October 4 memo and Carpenter’s September 12
grievance. First, no incidents occurred between the time of Carpenter’s grievance and the
absentee ballot problem. There is no evidence that the grievance or the vacation denial were
ever discussed after September 13. Also, the memo of October 4 seems to be a reasonable
response to the problem with the ballots. The election calendar clearly requires certain deadlines
and the errors on the ballots imposed severe time constraints for mailing the ballots in the
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- Clerk’s office. Inasmuch as Carpenter had been given primary responsibility for this task, it is
understandable that Brown felt very strongly about Carpenter’s failure to perform the task in an
acceptable fashion.

Although the Union asserts that the other assistant town clerk was not similarly
reprimanded for the errors in the absentee ballots, we do not consider this a persuasive factor.
The other assistant town clerk was not charged with primary responsibility for the municipal
election calendar and had not promised that the ballots would be in order before she went on
vacation.

Similarly, we find  that the memo issued to Carpenter in January, 1990 was not motivated
by Carpenter’s September grievance. The record reveals that in January 1990 Brown received
a complaint from a title searcher regarding a land evidence document which had not been
marked with appropriate marginal “release” notation, thus making the title search more difficult.
Upon receiving the complaint and in randomly reviewing other land evidence records, Brown
initially discovered 21 recording errors l. All the errors were admitted by Carpenter. Once
again, Brown issued a stem memo but no disciplinary action was taken. Carpenter admitted that
Brown was justified in her actions and offered no explanation for the errors. There is no
evidence that Brown took any action against Carpenter in the three month period between
October 1989 and January 1990; there is no evidence that the grievance was discussed or
referred to in anyway. In fact the record reveals that Carpenter requested and was granted
additional vacation leave in December 1989. Although Carpenter claims that there was increased
tension in her relationship with Brown after the filing of the grievance, she could point to no
specifics. Finally, the complainant argues that Brown failed to adequately train Carpenter and
as such, Carpenter was not totally responsible for the errors. Again, there is no substantial
evidence in the complaint as amended or the record of such a claim. Even if such a claim were
substantiated, it would not establish that Carpenter’s protected activity was a motivating factor
in the Respondent’s actions. Based on the record, we can find no nexus between the September
grievance and Brown’s actions in January, 1990.

1
At the hearing complainant objected to the introduction of

evidence of Mher mistakes by Carpenter. However, because the existence
of this additional evidence was referenced in Exhibit 6 which the Union introduced
into this proceeding, we believe it was clearly relevant and admissible on behalf
of the Respondent.
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We do not find, however that the Union filed the instant complaint in bad faith or with
an improper motive, CM  of Danbury, Decision No. 2935 (1991). As such we decline to award
attorney’s, fees to Respondent.

Based on the entire record, we find  that the Respondent did not violate the Act and the
complaint is hereby dismissed.

ORDER AND DISWSAL

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Municipal Employees Relations Act, it is hereby

ORDERED, that the complaint filed in Case No. MPP-12,434 be, and the same hereby
is dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By ss/Anthonv  Sbona
Anthony Sbona
Acting Chairman

ss/Maraaret  A. Lareau
Margaret A. Lareau
Acting Member

ss/Ann  McCormack
Ann McCormack
Member
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TO:

David Wilson
First Selectman
Town of Trumbull
5866 Main Street
Trumbull, CT 06611

Elizabeth Smith
Administrative Assistant
Town of Trumbull
5866 Main Street
Trumbull, CT 06611

Floyd J. Dugas,  Esq.
Berchem, Moses & Devlin, P.C.
75 Broad Street
Milford, CT 06460

Barbara Collins, Attorney
Gagne & Collins
207 Washington Street
Hartford, CT 06 105

Charles Fabian
Staff Representative
Local 1303-180, Council 4
AFSCME, AFL-CIO
444 East Main Street
New Britain, CT 06051

Susan Creamer, Attorney
Local 1303-180, Council 4
AFSCME, AFL-CIO
444 East Main Street
New Britain, CT 06051

10


