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DECISION AND DISMISSAL OF COMPLAINT

On November 2, 1988, the Connecticut Employees Union Independent (CEUI) filed
with the Connecticut State Board of Labor Relations (the Labor Board) a complaint alleging
that the State of Connecticut (the State) had engaged and was engaging in practices prohibited
by the Act Concerning Collective Bargaining for State Employees (the Act) in that the State
had failed to comply with a grievance settlement.

After the requisite preliminary steps had been taken, the parties met for a pre-trial
hearing with Assistant Agent Katherine Foley. At that meeting, the parties agreed to enter
into a stipulation of facts and exhibits considered material to the issue. Both parties agreed
to waive an evidentiary hearing and have the Labor Board decide the issue in this decision on
the basis of the stipulated facts, exhibits and briefs. Written briefs were submitted by both
parties.



On the basis of the record before us, we make the following findings of fact,
conclusions of law, and dismissal.

FINDINGS OF FACT

The parties’ stipulation of facts is included below as Finding of Facts 1-18.

1. The State of Connecticut, Western Connecticut State University is an employer
within the meaning of the Act Concerning Collective Bargaining for State Employees.

2. The Connecticut Employees Union Independent is an employee organization within
the meaning of the Act and at all material times has been the exclusive representative of a
unit consisting of maintenance and service employees (NP-2 unit).

3. At material times to this complaint there was a contract between the parties
effective July 1, 1985 through June 30, 1988. (Exhibit 1)

4. John Marcin  was hired by Western Connecticut State University on November 11,
1979 as a boiler tender.

5. On or about 1980 Mr. Marcin  was promoted to Qualified Craft Worker in the NP-
2 bargaining unit.

6. In 1981 Mr. Marcin  was promoted to Maintenance Supervisor General in the NP-2
bargaining unit.

7. In 1982 Mr. Marcin  was promoted to his current position of Chief Stationary
Engineer at Grade 21, Step 1 of the 82-85 Contract Salary Schedule.

8. In accordance with the terms of the contract, Mr. Marcin  received annual
increments in January of each year and progressed in salary steps as follows:

12182 Step 2
12183 step 3
12184 Step 4
12185 Step 5

12119186 Step 6
01/01/88 Step 7

9. Article 18, Section (d) of the 85-88 contract refers to employees exempt from
overtime. Mr. Marcin  received overtime through December, 1988.
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10. On April 26, 1988, Mr. Marcin  filed a grievance under the 1985-88 contract
claiming that he was not being properly compensated for hours worked. (Exhibit 2)

11. Steps 1 and 2 of the grievance procedure were waived by agreement between the
parties.

12. Step 1 of the grievance procedure would have included the Union and Personnel
Officer 3 and Vice President of Administrative Affairs.

13. A Step 3 meeting was scheduled for September 13, 1988 between the Union and
Office of Labor Relations. (Exhibit 3)

14. On September 12, the Union met with the Personnel Officer 3 and Vice President
of Administrative Affairs at their request and resolved the grievance. (Exhibit 4)

15. On September 12, 1988, the Union advised the Office of Labor Relations that
they were withdrawing the grievance based on the stipulated Agreement reached in Exhibit 4.
(Exhibit 5)

16. On September 23, 1988, the Union wrote to Personnel Administrator Marti  Witt,
Step 2 of the grievance procedure asking that the grievance settlement be implemented
without delay. (Exhibit 6)

17. On October 3, 1988, Marti  Witt advised the Union that the grievance settlement
was illegal, in violation of the NP-2 Contract and General Statutes and that she had notified
Personnel to halt the implementation of the Agreement. (Exhibit 7) (7A)

18. On November 2, 1988, the Union filed SPP-11,716 alleging that the State was
failing to comply with the grievance settlement. (Exhibit 8)

19. The settlement agreement dated September 12, 1988 between the parties reads as
follows:

Per discussion Sept. 12, 1988 Jim DellaVolpe,  CEUI Staff
Representative, Richard Sullivan, V.P. for Personnel, and John Marcin,
employee, regarding the matter of not being compensated for hours worked,
filed by John Marcin.

It is agreed that: the employer, WCSU, will retroactively pay Mr.
Marcin  for all hours in each work week, above and beyond 35 hours, from



l .
I

Jan. 1, 1983  A*D*l  to the present date. Those hours shah be paid at straight time
for hours between 35 and 40, and time and one-half for hours worked beyond
40, and for premium holidays worked. WCSU will, in the future, pay Mr.
Marcin  for all hours worked above and beyond 35 hours.

The Union will acknowledge the employer’s action as correcting the
situation giving rise to the complaint, and negating therefore, the existence of
any grievance.

(Ex.4)

20. Article 18 516a  of the contract reads as follows:

The provisions of this section shall be interpreted consistent with Section 5-245
except when specifically provided otherwise.

21. Article 18 0 16(d) states in pertinent part:

Exempt Employees. During the life of this Agreement, Section 5-245(b)(l)
shall be deemed to exempt from overtime all employees being paid above the
applicable rate for Grade 20, Step 7, and those unclassified positions which on
June 30, 1977, were deemed exempt positions...

22. C.G.S.s5-245(a)  and (b) read as follows:

(a) The standard workweek of all state employees is thirty-five hours in five
days. Any state employee who performs work authorized by his appointing
authority for a period in addition to the hours of the employee’s regular,
established workweek, or the standard workweek, whichever may contain
fewer hours, shall receive compensation as follows: (1) For that portion of
such additional time worked which when added to the employee’s regular,
established workweek, or the standard workweek, whichever may contain
fewer hours, does not exceed forty hours, the employee shall be compensated
at an hourly rate based on his annual salary; (2) for that portion of such
additional time worked which when added to the employee’s regular,
established workweek, or the standard workweek, whichever may contain
fewer hours, exceeds forty hours, the employee shall be compensated at a rate
equal  to one and one-half times an hourly rate based on his annual salary.

(b) The provisions of this section shall not be applied with respect to any
employee employed in (1) an executive, administrative or professional capacity
as such terms may be defined and delimited from time to time by the

’ Handwritten into settlement agreement.
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commissioner of administrative services or (2) a position or class which has
been designated as unscheduled by the commissioner of administrative
services, or (3) a position the regular work schedule of which requires rotating
shifts as approved by the commissioner of administrative services and recorded
in his office, which schedule shall not average more than five work days and
thirty-five hours per week over a period of not more than eight weeks.

CONCLUSIONS OF LAW

1. An employer who refuses to comply with a valid grievance settlement commits a
prohibited practice under 65-272(a)(4)  of the State Employee Relations Act.

2. A grievance settlement which supersedes a provision in the general statutes or
agency regulation is not valid  unless approved by the legislature in accordance with #5-
2wwh

3. In the present case, the settlement agreement superseded 55-245  in that it granted
Marcin  overtime benefits he was not legally entitled to.

4 . The settlement agreement was not approved by the legislature in accordance with
$5-279(b)(l)  and therefore not valid.

5 . The State has not committed a prohibited practice.

DISCUSSION

This case involves a breach of a settlement agreement concerning the compensation of
a maintenance supervisor at Western Connecticut State University. The agreement, reached
between the University’s Vice President of Administrative Affairs and the Union, prior to
Step 3 of the grievance procedure, required the State to pay John Marcin  retroactive pay for
overtime worked for all hours worked beyond January 1, 1983 to the date of the agreement.

The State refuses to implement this agreement. It argues that the settlement is illegal
because it violates (1) the contract and (2) the Connecticut General Statutes. Specifically the
State argues that its agents are prohibited from negotiating supplemental agreements which
either modify a contract or require additional funding. Here the settlement agreement
exempts Mr. Marcin  from the provisions of Article 18 $16 of the contract. This exemption
requires that Mr. Marcin  be paid for overtime which in turn requires additional funding and
thus approval from the legislative body pursuant to P.A. 88-126.*

* P.A. 88-126 amended $5-278(b)(l)  as follows:

Section 1. Subsection (b) of section 5-278 of the general statutes is

5



Although we agree with the State’s position that the settlement agreement is not
enforceable, we do so on different grounds than the State has presented to us.

We have long expressed the view that a failure to comply with a grievance settlement
constitutes a violation of the duty to bargain. City of Waterbury, Decision No. 1328 (1975);
Town of East Han$ord,  Decision No. 1434 (1976),  enforced Hartford County Superior
Court, May 12, 1978 Docket No. 214057 (Burns, J.); State of Connecticut, Decision No.
1766 (1979). In the present case, the grievance settlement modifies Article 18 516(d)  of the

repealed and the following is substituted in lieu thereof:

(b)(l) Any agreement reached by the negotiators shall be reduced to
writing. A request for funds necessary to fully implement such written agreement
and for approval of any new provisions of the agreement which are in conflict
with any statute or any regulation of any state agency shall be submitted by the
bargaining representative of the employer within fourteen days of the date on
which such agreement is reached to the legislature which may approve or reject
such request as a whole by a majority vote of those present and voting on the
matter; but, if rejected, the matter shall be returned to the parties for further
bargaining. Once approved by the legislature, any provision of an agreement need
not be resubmitted by the parties to such agreement as part of a future contract
approval process unless changes in the language of such provision are negotiated
by such parties. ANY SUPPLEMENTAL UNDERSTANDINGS REACHED
BETWEEN SUCH PARTIES CONTAINING PROVISIONS WHICH WOULD
SUPERSEDE ANY PROVISION OF THE GENERAL STATUTES OR ANY
REGULATION OF ANY STATE AGENCY OR WOULD REQUIRE
ADDITIONAL STATE FUNDING SHALL BE SUBMITTED TO THE
GENERAL ASSEMBLY FOR APPROVAL IN THE SAME MANNER AS
AGREEMENTS. If the legislature is in session, it shall vote to approve or reject
such request within thirty days of the date of submittal to said body. If the
legislature is not in session when such request is received, [such request] IT shall
be submitted to the legislature within ten days of the first day of the next regular
session’ or special session called for such purpose and such request within thirty
days after such submission. The thirty-day period shall not begin or expire unless
the legislature is in regular session. (2) Within ten days of the distribution of an
arbitration award, issued in accordance with section 5-276a,  the bargaining
representative of the employer shall submit such award to the legislature with a
statement setting forth the amount of funds necessary to implement such award.
The legislature may return the matter to the parties for further bargaining if it
determines by a two-thirds vote, within thirty days of submission of the
arbitration award, that there are insufficient funds for full implementation of said
award. Failure of the legislature to act within such thirty-day period shall make
the award binding on all parties.
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, contract which exempts those employees above Salary Grade 20, Step 7 from being paid
overtime. Mr Marcin  is above that salary grade. Generally, there is nothing impermissible
for the parties in making a settlement agreement to exempt an employee from the provisions
of the contract so long as the negotiators to that agreement have the authority to do so.
Clearly, an individual who is designated as part of the grievance procedure has that
authority.

An added dimension however is present here. The legislature in 1989 amended the
Act to insure that supplemental agreements which are contrary to other state statutes must be
forwarded to the legislature for approval. Section 5278(b)(l) of the Act states that “[a]ny
supplemental understanding reached between such parties containing provisions which would
supersede any provisions of the general statutes.. . shall be submitted to the general assembly
for approval in the same manner as agreements. ” The grievance settlement here not only
modifies the contract but supersedes the provisions of $5-245  C.G.S. Article 18 $16(a)
incorporates #5-245  by stating that “the provisions of this section shall be interpreted
consistently with Section 5-245 C.G.S.“. Subsection (d) states that during the life of this
agreement, $5-245  C.G.S. should be deemed to exempt from overtime all employees being
paid above the applicable rate for Grade 20 Step 7,. . . ”

Turning to the statute, we note that 55-245  C.G. S. is concerned with overtime pay for
State employees. Subsection (a) of that statute defines the standard worked for State
employees as 35 hours; requires overtime compensation at the hourly rate for those hours
worked above 35 but below 40, and requires compensation at a rate of one and one-half
times the employees’ hourly rate for those hours worked beyond 40. However, subsection
(b) of g5-245,  (the subsection referenced in the contract between the parties,) exempts certain
classes of employees from the provisions of subsection (a). Specifically, the subsection states
that “the provisions of this section shall not be applied with respect to any employee
employed in (1) an executive, administrative or professional capacity as such terms may be
defined and delineated from time to time by the commissioner of administrative services.. . ”
From this language, it is clear that the statute precludes bargaining unit  employees above
Salary Grade 20, Step 7 to receive overtime compensation.

There is no evidence in the record which reveals that the agreement was forwarded to
the legislature for approval. Since the legislature has not approved the agreement, it is not
valid. Accordingly, we dismiss3.

3 We believe that the invalidity of the settlement agreement requires that the grievant be
allowed to process his grievance to the third (3rd) step of the grievance arbitration procedure.
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By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by the Act Concerning Collective Bargaining for State Employees, it is
hereby

ORDERED, that the complaint herein be and the same hereby is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

TO:

John Nord, Principal L.R. Specialist, DAS-OLR
One Hartford Square West
Hartford, Ct. 06106

James DellaVolpe,  Sr.
Connecticut Employees Union Independent
110 Randolph Road
P.O. Box 1268
Middletown, Ct. 06457

Raymond A. Meany,  Director of Personnel and L.R.
state of Connecticut
Room 403, State Office Building
Hartford, Ct. 06106

Peter Allen, L.R. Operations Manager, DAS-OLR
One Hartford Square West
Hartford, Ct. -06106

CERTIFIED (RRR)

CERTIFIED (RRR)



NO. CV 92 0452168 : SUPERIOR COURT

CONXECTICUT EMPLOYEES UXION :
' INDEPENDENT,INC. JUDICIAL DISTRICT OF

EZARTFORD/NEW  ERITAIN
: AT BARTFORDv.

BOARD OF LABOR RELATIONS ET AL : NOVEKBER  5, 19?3

-_
ME?4OX?XlX.?!  OF DECISION

Plaintiff Connecticut _Emuloyees  Union Independent,Inc.

(CEUI)  appeals the decision of the defendant state board of

labor relations (SBLR) dismissing the complaint which the CEUI

broqht on behalf of its metier employee, John Marcin. The

SBLR acted pursuant to General Statutes s5-27g.  The appeal is

authorized by General Statutes !j4-183.  The court finds the

issues in favor of the defendants.
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The facts are essentially not in dispute. The CEUI and

the defendant 'State of Connecticut, Western Connecticut State

University (WCSU) entered into a collective bargaining

agreement covering the period July 1, 1985 to June 30, 1988

under the state employees relations act(SEX.79).  Fursuant to

that agreement, in Ar)ril 1988, Marcin filed a grievance,

claiming that he was not being properly compensated for

overtime hours wcrked.

Since 1982, Marcin  had held the position of Chief

Statior,ery  Engir-eer at Grade 21, progressing from Step '1 to

Step 7, zs 0f JZEJZ~~ 1988, in the contract saiary schedule.

Article 28, sec. Cd) of the collective bargaining contract

provides that General Statutes §5-245(b)  (1.)  is deemed to

exempt from overtime all employees at Grade 20,Step 7 'and

above. Nevertheless, Marcin  had received some overtime pay

through December 1988.

In September 1988, CEUI and WCSU representatives met and

entered into a settlement agreement which resolve.6 Marcin's

grievance. The settlement agreement provided that WCSU would

pay Marcin for-- all hours worked overtime, retroactively

beginning January.1983 and for all hours worked overtime in

the future. The CEUI thereupon withdrew the;grievance.

Later in September 1988,when the CEUI  attempted to have

the settlement implemented,. the defendant state personnel

administration and WCSU refused. The de'fendants  claimed that



the settlement agreement violated the collective bargaining

agreement and General Statutes S§5-245  and 5-278(b) (1). The

CEUI thereupon complained to the defendant SBLR. In due

course, the .SBLR rendered its decision dismissing the CEUi's

complaint. The basis of the SBLR's  decision was that the

settlement agreement attempted to supersede the provisions of

55-245  without first obtaining legislative approval, contrary

to the provisions of §5-278(b)  (I). It is that decision which

is the subject of this appeal.

The essence of the plaintiff's argument in this appeal is

that the failure of KCSU to comply with a grievance settLement

agreement constitutes a refusal to bargain in gcod faith. As

a necessary corollary to that argument, the CEUi  claims that

the SBLR e-,--ed in concluding that the settlement agreement

violated the statutes so as to render it invalid.

The SBLR's decision which is the subject of this appeal

is based on its analysis of two statutes, §85-245  and S-

278(b)(I) . Section S-245 provides that an employee is not

eligible for overtime pay if he or she,is employed in "an

executive, administrative or professional capacity, as such

terms may be Befined  and delimited from time by the

commissioner of administrative services.1f In the ccntext  Of

this case, the SBLR interprets this provis'ion to mean that

employees covered by the collective bargaining agreement and

who are in Grade 20, Step 7, and above, are not eligible. This

interpretation .is fully suppoqtea by the provisions of the

z .
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bargaining agreement; especially Article 18, sec.(d), cited

above, and is net seriously disputed by the plaintiff.

General' Statutes 55-278(b)  Cl) concerns collective

.Il bargaining agreements such as the one between the parties in

this case and provides that such agreements must be approved

by the general assembly. The statute provides, further, that

provisions of a collective bargaining agreement that have been

!i approved need not be resubmitted to the legislature as part

Ii of a future contract approval process. The statute then

II provides

MY supplemental understanding reached between'
(the) parties containing provisions which would
supersede any provision of the general
statutes...shall be submitted to the general
assembly for .apGroval  in the same manner as
agreements and awards.

II The crux of the SBLB's decision in this case is its

-finding that,the,,grievance  settlement agreement between the

1 CEUI  and the state constituted a "supplemental understanding"

'// L. -I as that terr is used in §5-278(b)  (1). The CEUI, in opposition,

/j argues that the term "supplemental understanding" means a
I
1 formal renegotiation of the collective bargaining agreement,

'I

not an agreementbetween the union and the employer to resolve

I a grievance concerning a single employee.

Ii "Although the construction and interpretation of a

statute is a question of law for the courts to decide.;.it  is

I a well established practice of (the) .court to accord great

i
deference to the construction'g>ven  (a) statute by the agency

I A-t

.:.



charged with its enforcement.1' Starr v. Commissioner of

Environmental Protection, 226 corm . 358, 372 (1993j .

Concerning the enforcement of ,$5-278,  55-273  provides that the

SBLR "shall administer §§5-270 to 5-280, inclusive..." This

court is required, therefore, to accord great deference to the

inte,rpretation  of S5-278 given by the SPLR as the agency

responsible for its enforcement. This does not mean that the

court must abdicate its adjudicative function in interpreting

the law, but it does mean that where there are two equally

plausible interpretations of a statute the court must give due

deference to that followed by the administrative agency

concerned. Id., 376.

In this case, the court finds the interpretation of §5-

278 followed by the SBLR to be plausible and completely

reasonable. The grievance settl ement agreement indisputably

conflicted with the overtime pay limitations in 55-245(b).

Furthermore, the settlement agreement was at variance with the

terms of the collective bargaining agreement, which the

general assembly had previously approved. Under .these

circumstances, the -SBLR's conclusion that the settlement

agreement was a'"supplementa1  understanding" requiring new

legislative approval was entirely reasonable. Accordingly, the

settlement agreement is unenforceable in the .absence of such

legislative approval, and the decision of the SBLR to that

effect must be affirmed.

The appeal is dismissed.-

I Maloney


