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ORDER TO REOPEN ADMINISTRATIVE HEARING

On February 7, 1991, Local 391, Council #4, AFSCME, AFL-CIO
(the Union) filed a complaint (SPP-13,557) with the Connecticut
State Board of Labor Relations (the Labor Board) alleging that
the State of Connecticut (the State) had engaged and was
continuing to engage in prohibited practices within the meaning
of Section 5-:272(a)(4) of the Act Concerning Collective
Bargaining for State Employees (the Act) by unilaterally changing
an important condition of employment during the term of the
parties' collective bargaining agreement. Specifically, the
Union alleged that the State closed the guard towers at Somers
Prison, which were staffed by employees in the Union, and the
State refused to bargain with the Union about the decision to
close, and the impact of the closing on safety conditions at the
work place.

After the requisite preliminary steps had been taken, the
case was brought before the Labor Board for hearings on March 18,
April 11, April 22, and May 1, 1991, at which time the parties
appeared, were represented by counsel, and were given a full
opportunity to present evidence, examine and cross-examine
witnesses, and make argument. Both parties filed post hearing
briefs.



On February 10, 1992, the Union moved pursuant to Section 5-
273-66 of the Regulations of Connecticut State Agencies to reopen
the record in the case based upon newly discovered evidence not
previously presented by the State during prior hearings and the
subsequent escape by two prisoners from Somers Prison after the
hearings. According to the Union, the State presented evidence
of improvements in the electronic fence to establish that closing
the towers did not have any impact upon the safety of the
correctional officers, which might otherwise give rise to a duty
to bargain over the secondary impacts of the decision to close.
Yet, the Unicln  claims the escape of the two prisoners was due in
part to a failure of the electronic fence to detect a breach.
The Union alleges the new evidence will show that no prison
official saw the escapees climb on the prison roof.
implication,

By direct
the Union contends that closing the towers, where

correctional officers would ordinarily observe the perimeter of
the prison, clearly impacted upon the safety of the correctional
officers and the public.

Based upon the allegations presented in the motion by the
Union and the reasons more fully set forth below, we enter an
order granting the motion to reopen the record in the case to
conduct such additional proceedings as may be necessary to render
a decision.

DISCUSSION

Sections 5-273-66 of our regulations promulgated under the
Act grant us broad discretion in granting motions to reopen:

"No motion for leave to reopen a hearing because
of newly discovered evidence shall be entertained
unless it is shown that such additional evidence is
material, that the motion has been timely made and that
there were reasonable grounds for the failure to adduce
such evidence at the hearing. Nothing contained in
this section shall be deemed to limit the right and
power of the Board in its discretion and on its own
motion to reopen a hearing and take further testimony."

At earlier hearings, the issue of whether the State had an
obligation to bargain with the Union prior to closing the towers
depended on the adequacy of the increased safety features. To
rebut the Union claim of an impact on safety of the officers and
the public in closing the towers, the State has thus far
presented evidence of a new electronic fence, the new
construction of different types and height of fences, added
barbed wire and increased guard patrols.
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Any evidence concerning the adequacy of the perimeter
security system, including the electronic fence or guard patrols,
is relevant and material to the issue of safety. The motion by
the Union to reopen the record to submit additional evidence
which developed after the hearings ended, concerning allegations
of an inadequate perimeter security system without correctional
officers on patrol in the towers,
safety in the case.

directly relates the issue of
Therefore, the evidence, if true, may have a

material effect upon the outcome of the decision. Having
concluded that the additional evidence proposed for presentation
is material, we move next to a consideration of the timely filing
of the motion. Since the motion was filed shortly after the
occurrence of the facts alleged to be germane, we conclude this
requirement is met as well. Finally, we conclude that the nature
of the evidence proposed for presentation is such that it could
not, through the exercise of reasonable diligence, have been
presented in the case in chief.

We note that the State has not responded in opposition to
the Union's motion.

ought
Based upon these grounds and reasons, we believe the motion
to be granted to reopen the record to hear additional

evidence concerning the adequacy of the security measures taken
in view of closing the towers, and its impact, if any, upon the
safety to correctional officers.

O R D E R

By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the record be reopened for additional evidence
concerning the perimeter security system at Somers Prison and
that the parties be notified of a hearing date.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low, Chairman

s/Susan R. Meredith
Susan R. Meredith, Member

s/John C Brittain
John C.'Brittain,  Alternate
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:
TO:

Ellen Carter, L.R. Specialist, DAS-OLR
One Hartford Square West
Hartford, Ct. 06106

Barbara J. Colllins, Attorney
Law Offices elf Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

Peter Allen, L.R. Operations Manager, DAS-OLR
One Hartford Square West
Hartford, ct. 06106

CERTIFIED (RRR)

CERTIFIED (RRR)


