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On July 6, 1990, Local 1303-97, Council #a, AFSCME, AFL-CIO
(the Union) fiied with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint (MPP-13,058) alleging
that the Thomaston Board of Education (the Board of Education)
had violated and continued to violate the Municipal
Relations Act (the MEFA)  in that the Respondent '*has

Employee

unilaterally, without the benefit of negotiations nor with the
Complainant's consent, changed hours and working conditions; and
repudiated the terms and conditions of the collective bargaining
a.greementl‘. This complaint focused on the reduction of hours and
loss of benefits of staff assistants. On August 2, 1990, the
Union filed an amended complaint including I) unilateral creation
cf new positions and setting of wages,  hours, and conditions of
employzwnt  nnc!  2) assignment of wcrk of the assistant bookkeeper
to non-unit employees. Cn Gctober 26, 1990, the Union filed a
seccnd amended complaint alleging continuing violations in the
rehire of employees,
bargaining unit work,

use of non-unit employees to perform
and other changes in hours and duties in

the same case.
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After th.e  requisite preliminary steps had been taken, the
matter came before the Labor Board for hearings on January 14,
1991 and April 3, 1991. Both parties appeared, were given
opportunity to adduce evidence, examine and cross-examine
witnesses and. make argument. The parties filed written briefs,
both of which. were received by the Labor Board on June 12, 1991.

On the bIasis  of the whole record before us, we make the
following fin.dings  of fact, conclusions of law, and order.

FINDINGS OF FACT

1. The Thomaston Board of Education is a municipal employer
within the meaning of the Act.

2. The Union is an employee organization within the meaning
of the Act and at all times relevant to this matter has been the
exclusive bargaining representative for certain non-certified
employees of the Board of Education who work twenty or more hours
per week. The recognition clause in the contract describes the
unit as all secretaries, bookkeepers, teacher aides, multi-media
supervisor, registered nurses, library aides and custodial
employees in the schools who are employed twenty or more hours
per week.

3. The parties had a collective bargaining agreement for
the period 1988-i990, with (": technical expiration date of June
30, 1990. (Ex.2)

4. Negotiations on a' successor agreement commenced in or
about February 1990 and were ongoing in &June  1990 at the time
tnat the Union was given notice of probable layoffs and
reductions in hours of certain unit employees. Other than a
management proposal for employee co-payment of insurance
premiums, there were no contract proposals bearing on the issues
involved herein.

5. Negotiations for a successor collective bargaining
agreement continued in the summer of 1990 with mediation and
fact-finding (November 1990) c although an agreement was not
reached until a later date,

6, In tile spring of 1390,
existed concerning

a great deal of controversy
the Board of Education budget, resulting in

the following events: a referendum defeated the Town/Board of
Education budget on May 29;
require another referendum;

a Town meeting voted on June 13 to
the second referendum on June 26

defeated the Education budget; final passage of the Education
budget by paper ballot occurred at a Town meeting on July 5,
1991.
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7 . At successive steps in thesbudget  approval process, more
and more cuts in the budget were made by Town and Board of
Education officials.

8. The disputes in the instant case relate to the reduction
in hours of staff assistants and the creation of 19 hour per week
secretarial and bookkeeping positions in lieu of the comparable
bargaining un.it positions.

9. Article IV, Section 4.0 of the contract, which continued
in effect past its technical June 30, 1990  expiration date while
the parties negotiated a successor agreement, provides as
follows:

Work days shall be as follows:

Secretaries/Nurses - 7 hours
Custodians - 8 hours
Sta:ef  Assistant - as assigned

The work week shall consist of five (5) consecutive
days, Monday through Friday. Starting and finishing
hours shall be dictated by the particular needs of each
individual school and the employee's assignment.
Changes :in the work day will be by mutual agreement
between the Superintendent and the Union.

(EX. 2)

10. On or about June 20, 1990 Superintendent Eugene Diggs
initiated a meeting with Union Staff Representative Robert Pezze
and informed him that there would be layoffs and reductions in
hours. (Ex.3, tr.16)

11. At the June 20 meeting,
stated that the parties must

the Union reacted adversely and
talk about the matter, that the

Union would not let it go '@as such".  (Tr.lG)

12. In response to the Union's comments, on Monday, June
25, 1.990, Dr. Diggs wrote a letter to Fezze which was received on
Wednesday, June 27, 3.990. The substantive content follows:

After our discussions on Wednesday evening, June 20,
regarding lay-offs and reduction in hours, I reviewed
the labor agreement between the Thomaston Board of
Education and Local 1303-97, AFSCME. Article 4.0
defines hours of work for the different classifications
within the bargaining unit. After studying the
language of the contract, I conclude that the hours of
secretaries, nurses and custodians is set by the
contract and therefore any reduction in those hours
require the board to meet with the union to discuss the
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impact af that reduction. However, the hours of work
for staff assistants is undefined. The work day for
staff assistants is "as assigned".

It would appear from the language of the contract that
the hours of the staff assistants may be assigned
unilaterally by the Board of Education. It would
appear from the language of the contract the board
would be required to negotiate impact of a reduction in
hours for secretaries, nurses and custodians. It is
not under a similar obligation with regards to staff
assistants.

(Ex.3)

13. The first referendum defeating the budget occurred on
June 26, 1990.

14. On June 27th,  the Eoard of Education voted to eliminate
the position of assistant bookkeeper, effective July 31, 1990.
(Ex.5)

15. On June 28th, Diggs sent Assistant Bookkeeper Patricia
Horbal a -letter  advising her of the Board's vote and notifying
her that she would be laid cff as the least senior employee in
that classification. (Ex.5)

16. Sometime on or. about June 30, 1990, the eleven Staff
Assistants in the bargaining unit received notice that their
hours, which had been 20 hours or mere per week, would be reduced
to 3.S hours per waek.'

17.3 :mYhe Union filed its initial complaint herein on July 3,
1990 concerning the reduction in hcurs of staff assistants and
elimination of their benefits.

18. Since the contract covers only employees working 20 or
more hours per week, there is no contractual requirement of
benefits for ,those working less than 20 hours.

19. Digp admits that the purpose of the reduction of staff
assistants to 19 hours and creation of the 19 hour secretaries'
positions was to eliminate the requirement to pay benefits
(insurance, etc.) since benefit
sometimes

bs were extremely expensive,
excaediz~g  tY2c assistants" salaries. He denies that

this is an anti-Union purpose because the Union still has the

.  .
1 The da,te  is somewhat unclear,

direct testimsony  on this issue,
and the Union presented no

but Dr. Diggs made clear
reference to the notice having been issued in June. (Tr.103-104)
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right to seek to be the bargaining representative of employees
working less than 20 hours. (Tr.81-82)

20. At some time, apparently in June 1990, secretary Debra
Gurski received notice that, effective July 31, 1990, her
position would be eliminated.

21. Assistant Bookkeeper Horbal continued to work during
July, 1990, the period between notice and the effective date of
layoff, but she also took vacation time during that period.
During her one week vacation, the Board of Education employed a
temporary employee of Velley  Services It to perform Herbal's  work,
but that temporary employee was not used during the rest of July,
1996  or at any other time to perform Herbal's  duties.

22. On July 26, the Board of Education voted to:

eliminate a 30/hour per week secretarial
position at Black Rock Schocl,  a position
then held by Joyce DiPietro effective July
31, 1990. (Diggs alleges that this position
should have been eliminated in June, but the
action was omitted by mistake Tr, X04)

.w eliminate a staff assistant position for
special education at Polk School. effective
Jay 31, 1990; (position held by J.
LeKasurier)

22. ALso on J-ily  26, the Board-of Education vated to make
zdditional  changes, including creation of three new "19 hour"

.. ,?posit:i-ons  in settings, where :incumbent  unit.emp%oyses  'had worked
20 or more hours per week performing the same functions. These
~Jodt.b?s  included

a nlew 19 hour/week position of assistant
bookkeeper; (prior position held by P,
Hor:baL)
a n'ew 19 hour/week position of secretary at
the Thomaston high school (prior posi.tJ.on
app8arently  held by 0. Gurskij
a niaw 19 hour/week position cf secretary at
Blalck  Rock school, effective August I, 1990.
(prior position held by 3, DiPietro)

24 . or-i July 25, Dr. Diggs no,l:ified  employees Eorbal,
@W&i, and DiPietro  by letter of these actions of the Board of
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Education and of their rights to be recalled to the newly created
positions. (Exs. 4,6,9)*

25. The Union filed an amended complaint (Ex.lB)  on August
2, 1990 alleging in part that the new positions were created
unilaterally without requisite bargaining concerning wages, hours
and other conditions. A second amendment to the complaint
(Ex.lC)  was filed on October 25, 1990, with numerous allegations.

26. Employees Horbal and DiPietro accepted the 19 hour per
week positions, which fall outside the bargaining unit and do not
receive benefits.

27. Many of the duties performed by Horbal and DiPietro are
no longer being performed by anyone, a situation which has
rendered inefficient many operational aspects.3

DiPietro's  Duties (Findincrs of Fact #28-37)

28. A number of DiFietro's  former duties, including opening
mail and bus (duty/calling students for dismissal, have been
performed by another secretary, Sandra Smith. (Tr.54) Smith is a
member of the bargaining unit.

29. Certain portions of the attendance record keeping
previously performed by DiPietro as a full-time employee are new
performed by teachers. (Tr.54)

30. Spejzifically, the total attendance record of each
student is kept and-tallied by the teachers for entrance on
report cards, whereas previously the totals were kept by DiPietro
and entered by her into the computer files. (Tr.58-59)
Previously teachers only noted attendance on a daily "blue sheet"

* On July  27, Dr. Diggs notified employee LeMasurier  that
she was laid off due to the elimination of her staff assistant
position. (Ex.7) (Apparently LeMasurier's  layoflf  is not at issue)

3 The de.ficiencies  in operations occasioned by changing
DiPietro's  position at Black Rock school to a part time position
were identified in great detail by Black Rock Principal Raymond
Giannamore in a September 19, 1990 memorandum to Dr. Diggs, with
copies to the Board of Education. (Ex.11) However, as of the
date of the Labor Board hearing, no hours had been added to
DiPietro's  schedule. (Tr.55)
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which went to DiPietro for tallying and computer recording.
(Tr.58-59)

31. The computer file and the official follow-up on
excessive absences (by parent contact) are no longer performed by
anyone.

32. DiPietro previously performed lunch duty -i.e.
supervision of students-- but a non-unit lunch assistant was hired
to perform that duty. (Tr.63-64)

33. Lun'ch  duty supervision is not a secretarial job duty,
but, in DiPietro's  case, had been continued from her prior
service as a staff assistant. DiPietro had been reclassified
from staff assistant to secretary at some point prior to the
events involvled in the instant case.

34. When DiPietro worked full time, she was responsible for
scheduling parent/teacher conferences,
this duty. (Tr.62)

but she no longer performs
DiPietro is not aware of how the conference

procedure currently works,
on this point. (Tr.63)

nor was any other evidence presented

35. "Bus  note" work is performed differently than it was
performed during the time DiPietro worked full time.

36. When DiPietro worked full-time, a parent's note
identifying a change in a child's bus assignment for a given day
normally was :forwarded  by the teacher to secretary DiPietro.
DiPietro would then write out a "bus slip" which was returned to
the teacher to give to the student for use at dismissal. The
secretary played a central role in making sure things worked
smoothly.

37. After DiPietro became part-time, the teacher wrote out
the bus slip and the parent's note was simply placed on a
ttspindlell without real review. Neither the secretary nor anyone
else Oversees  and coordinates the operation, which consequently
does not run smoothly. (Tr.SO-61)

&>rbal*s  Duties (Findinss  of Fact #38-44)

38. Pat Herbal's  main duties involved "accounts payable",
typing purchase orders, typing requisitions, placing account
numbers on invoices,
invoices),

vendor coding (placing vendor codes on
opening mail and handling the "Associates' Account'V.

39. When Horbal was a full-time employee, she was the only
employee regu:!arly  performing these functions, although there
were occasional
clericals.

instances where she received help from non-unit
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40. The tVAssociates'  Account", which involves High School
accounts such as class and activity funds, had been performed by
Horbal for 2-3 years, although it was not akin to her other work.
She performed the work because the High School staff refused to
do it.

41. After Horbal became part-time, Business Manager Ed
Anderson, her supervisor, assumed the WAssociatesl AccountV1 and
was still hanIdling  that as of the date of hearing.

42. Aft'er  Horbal became part-time, Anderson also helped
with purchase orders, accounts payable, vendor coding, mail, etc
but he ceased this work in or about November or December, 1990.

I

43.
secretary,

Aftjar  Horbal became part-time, Dr. Diggs'  assistant
also known as the 1ggrants18 secretary, did type and

mail some purlchase  orders, which she had sometimes done prior to
creation of the new "part-time" position.
instruction,

Upon Diggsl
this work ceased in November 1990 in order to avoid

any possible concern that the federally funded "grants secretary"
was performing work not related to grants.

4 4 . On a couple of occasions since Horbal became part-time,
Diggs' other secretary, Eunice,
opened mail.

has typed purchase orders and

CONCLUSIONS OF LAW

1. An employer's decision to eliminate positions within a
bargaining unit involves a managerial function which can be
exercised unilaterally, so long as the decision is made in good
faith, does not constitute a repudiation of a contract, and is
not motivated by anti-union animus or an intent to circumvent the
Act and the rights of employees.

2 . Because the Board of Education here eliminated the full
time secretaries' positions and substituted new non-unit
Fositions  in order to remove the positions and the employees from
the bargaining unit and avoid the obligation to provide
contractual benefits, the conduct was inherently destructive of
employees' rights under the Act.

3 . The Board by the elimination of full time secretaries
positions and substitution with non-unit secretaries, interfered
with, restrained and coerced employees in the exercise of their
rights under the Act, and committed a prohibited practice.

4 . Because the Board of Education reduced the hours of
staff assistants in order to remove those employees from the
bargaining unit and avoid the obligation to provide contractual
benefits, the reductions were inherently destructive of employees
rights under the Act.

8



5 . The Board by the reduction of staff assistants hours
interfered with, restrained and coerced employees in the exercise
of their rights under the Act, and committed a prohibited
practice.

6. The performance of unit work by the Business Manager
without bargaining with the Union constituted a violation of the
Act.

DISCUSSION

The Unicln  pursues a number of theories in this case for its
charge of a f'ailure to bargain. Those theories include claims of
illegal unila.teral  changes, illegal institution of new
positions/wor,king conditions, repudiation of the contract, and
illegal removal of bargaining unit work. The claims relate to 1)
the elimination, lay off and replacement of full-time unit
secretaries with non-unit, 19 hour/week secretarial positions; 2)
the reduction. of hours of the unit staff assistants; 3) the
performance elf unit work by non-unit personnel (the 19 hour
employees, management employees, teachers and non-unit clerical
employees). The Board of Education advances numerous defenses,
including reliance on contract provisions, and alleged Union
waiver of the right to bargain.

Action involving the Secretaries4

As we read the facts, initially the secretaries were laid
off and were not subject to a reduction in hours or replacement.
They received notice of layoff at the end of June, to be
effective at the end of July. The secretaries were still working
their full-time hours until the end of July. The Board of
Education voted on July 26 to create 19 hour positions and to
replace the full-time secretaries. Matters crystallized when the
Board of Education carried out the replacement by oqrecallinglq
DiFietro and Horbal to the 19 hour positions, where they
performed the same work, albeit for fewer hours.

Of critical importance in an analysis of this case is the
admitted motivation of the Board of Education in making the
replacements. Dr. Diggs admitted that the purpose of the
creation of the 19 hour secretaries' positions, as well as the
reduction of staff assistant hours, was to eliminate the

4 For purposes of convenience, we refer to Horbal as a
Secretary along with DiFietro despite the fact that Horbal is
referred to in the Findings of Fact as an Assistant Bookkeeper.
It appears from the record the School Board grouped both
positions into one job classification of Secretarial/Assistant
Bookkeeper.
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requirement to pay benefits.
the bargaining unit,

The 19 hour positions fell outside
and therefore 19-hour employees would fall

outside any contractual requirement for the payment of benefits.
Certainly Dr. Diggsl frank explanation of his motivation
demonstrates that he believed that the Board of Education's
action was legal. However, we conclude that the substitution of
unit secretaries with non-unit positions was illegal due to that
motivation.

Our conclusion has sound basis in our case law.
New London, Decision No. 2252 (1983),

In City of
we held that the City had

committed a prohibited practice when it filled vacant full-time
positions wit:h  part-time employees to avoid processing of a
representation petition. The petition had been filed at a time
when the Act lexcluded  part-timers working less than 20 hours per
week,and  thus use of part-timers in lieu of full-timers reduced
the unit to o:ne employee, a non-certifiable unit. We referred
to the fact that the employer's conduct would erode the strength
of the bargaining unit,
undisputed rights to

and we emphasized that employees had
self-organization under the Act which could

not be circumvented. Although we acknowledged that an employer
generally has a right to eliminate positions and determine hours
worked, we stated that its decisions "must be motivated by
legitimate business reasons and not by an intent to discriminate
against a union or otherwise intend to circumvent the policies of
the Act." Cit:v  of New London,  Decision No. 2252 (1983),  at page
4.' We conclu.ded  that the conduct there was "inherently

' In New London, supra we quoted from our Connecticut
Supreme Court's decision in Winchester v. Co-m.  State Board of
Labor Relations, 175 Conn. 349, at 370 (1978):

Certain employer conduct may be so "inherently
destructive of employee interests'?  that it may be
deemed proscribed without the need for proof of
underlying improper motive. National Labor Relations
Board v. Great Dane Trailers, Inc., 388 U.S. 26, 33, 87
s. ct.  1792, 18 L. Ed. 2d 1027. ru'o need for proof of
an improper motive is necessary where employer conduct
carries with it such unavoidable consequences which the
employer not only foresaw but which it must have
intended and thus it bears "its own indicia of intent."
Ibid. Great Dane points out that if the conduct in
question falls within this I@ 'inherently destructive'
category, the employer has the burden of explaining
away, justifying or characterizing 'his actions as
somethinq  different than they appear on their face'  and
if he falls, 'an unfair labor practice charge is made
out."' Id. 33.
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destructive of employees' interests under the Act".  New London
supra at p. 3 and 5.

The reasoning behind the label "inherently destructive"
which is found in New London extends fully to the facts herein.
The primary purposes of the Act are to guarantee employees the

"right oE self organization, to form, join or assist
any employee organization, to bargain collectively...on
questionis  of wages, hours, and other conditions of
employment and to engage in other concerted activities
for the purpose of collective bargaining or other
mutual aid or protection, free from actual
interference, restraint or coercions,..."

C.G.S.§7-468(a).

Nothing could be any more destructive of those rights than an
employer eliminating positions (thereby removing the employees
from the benefits of the contractj  and then rehiring the same
individual employees to fill positions outside the scope of the
bargaining unit, and requiring them to do the identical work
previously performed.

It is no defense,
time employees

as advanced by Dr. Diggs, that the part-
retain the right to petition for and acquire Union

representation -- they have lost their bargaining unit status,
and as a result their contractual rights which had been obtained
through a lengthy and arduous process,
designed to encourage and protect.

a process the statute was

the benefit of banding together.
The unit employees have lost

attain union representation later,
Even if these employees were to
they have lost benefits which

cannot be recouped. Also, later representation might be in a
separate part-time unit with fewer employees, who have different
employment interests (see Redding  Board of Education, Decision
N o .  2 9 5 9  [a99:L]
strength.

-- and perhaps a unit with less bargaining

We note that our decision in Hew London was not a unique
decision. Rather it was in keeping with other cases in which we
identified the potential for finding a prohibited practice if
current employees t hours were reduced, or if they were replaced
by employees working less than 20 hours, in order to take the
inc-umbents  out of a unit.
Decision No. :!363 (1976);

See West Haven Board of Education,
Thomaston Board of Education, Decision

No. 2433  (1985). These cases, which we summarize below, provide
further support for our conclusion here.
cafeteria emp:toyees  were laid off,

In West Haven, supra,

then several new "hostess"
a year elapsed thereafter, and

positions were created for 17 hours
per week. The hostesses performed work done by unit employees
prior to the ;!ayoff. The unit consisted of employees working
twenty or more hours per week. In our conclusions of law
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therein, we s'et  forth a standard with respect to creation of the
new position, as follows:

'@The assignment by an employer to such position of a
smaller :number of hours than 20 does not violate the
Act if t!nat assignment constitutes an honest and
reasonable exercise of business judgment.and  is made
without an intent to evade the Act by calling for fewer
hours th(sn the position actually requires."

Given all the facts, including the one year hiatus, the Labor
Board expressly concluded that the newly created positions had
not been preplanned at the time of layoffs as substitutes for
unit positions, and that there was accordingly not any removal of
bargaining unit work by a ltsubterfugel@, and that the hours were
not trimmed to keep the position out of the unit.

In our decision in Thomaston, supra, we also acknowledged
the potential for a violation where there was improper motivation
in the creation of a non-unit position to substitute for a unit
position. There, the Board of Education laid off a unit employee
and eliminated a position. This situation endured for an entire
school year, and then the Board of Education established a 19
hour/week position outside the unit, which it filled with the
laid off employee. The Labor Board stated in its conclusions of
law that the establishment of the non-unit position did not
violate the Act because:

“A. It did not reduce any current employee from
bargaining unit to non-bargaining status.
E. It WiPS  in contravention of no past practice.
c. It was not shown to have been improperly

motivated."

In its discussion at page 4, the Labor Board expressly stated
that there wa:; no-evidence that the action l@was a planned effort
designed to remove her and her position from the bargaining unit.
Thus, no claim of discrimination for union activities or coercion
and restraint of bargaining rights would be supported by this
record.fl

The present case is distinguishable from West Haven and
Thomaston, supra for several reasons. First, in the present
case--the motivation ,is admitted and it is an improper one under
the Act, as it represents an attempt to evade the effect of the
Act (as well as the contract). The "19 hours" assignment was not
chosen with regard to what the position actually required, but to
avoid the payment of benefits. Second, in Thomaston, the action
did not reduce a current employee to non-unit status - in the
present case it clearly did. Also in Thomaston, there was a
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hiatus between layoff and rehire, whereas here, there was a nexus
between layoff and substitutions.

In sum, we find that the elimination of the full time
secretaries and their replacement with non-unit part-time
employees was inherently destructive of employees' rights under
the Act. We conclude that the elimination/replacement of the
secretaries restrained and coerced employees in the exercise of
their rights under the Act, and therefore constituted a
prohibited practice. We distinguish between legitimate economic
motivation ( which may entitle unilateral creation of a new
position and elimination of an old position) and illegitimate
economic motivation -- i.e. one which seeks to save money by
avoiding obligations under the Act and depriving employees of
their rights to engage in collective bargaining. Under this
analysis the misdeed at the root of this matter did not consist
of a failure to bargain with the Union, 6 but rather consisted of

6 The improper motive here precludes alternative analyses
which could be made here: i.e. whether the action represented (1)
a breach of the duty to bargain concerning a) the transfer of
unit work, or b) a reduction in hours, or (2) a repudiation of a
contract provision requiring mutual agreement for changes in
hours. Although we do not conduct that analysis, we note that we
would not have been persuaded by the Board of Education's defense
that there was a waiver by the Union for the following reasons:
As indicated earlier, there would not have been anything to
bargain about concerning the secretaries until the end of July.
While the replacement of full-time unit secretaries with 19 hour
secretaries as of
all along,

the end of July may have been part of the plan
we do not have evidence that the Union was informed of

that in June. In fact, contrary to the argument of the Board of
Education counsel in its brief herein, the June 25 letter of
Superintendent Diggs does not advise of an intent to reduce the
secretaries' :hours  -- it only advises that if such reductions in
secretaries' lhours were to take place, there would be an
obligation that the Board of Education bargain about the impact
of the reductions based on the requirements of the contract in
Article 4. We have no evidence that in June, Diggs said that
reductions would be proposed. Given the Union's position that
bargaining would be reguired  (a position which Diggs obviously
knew given th13 nature of his June 25 letter) at this point the
Union couid reasonably rely on the fact that if reductions in
hours for the secretaries were finally proposed, the Board of
Education wou.ld  bargain since it had admitted it had an
obligation to do so.

The only record evidence of notice to the Union of the July
26 action of the Board of Education creating 19 hour positions
consists of the July letters to employees; copies of which were
sent to the Union. They were received.thereafter, possibly on
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eviscerating employees' rights to join together and engage in
collective bargaining. It is our duty to protect employees from
being stripped of those rights.

The Staff Assistants

As in the case of the secretaries, it is admitted and there
is clear record evidence that the Board of Education reduced the
staff assistants' hours so that they would fall outside the
bargaining unit and thereby fall outside any contractual
requirement for the payment of benefits. As with the secretaries
--and based on the same rationale-- we find this motivation an
illegal one. The action is inherently destructive of employee
rights under Section 7-468(a), and it restrained and coerced
employees in the exercise of their statutory rights.
a prohibited practice was committed.

Accordingly

The Board of Education's defense in the instant case has
been that the contract permitted its actions with regard to the
reduction in hours of staff assistants, and that the Union waived
its' rights to bargain. Those are defenses which we would have
considered if we had analyzed this case under our doctrine that
absent a valid defense, a reduction in hours which operates to
remove employees from a bargaining unit is a mandatory subject of
bargaining. Town of Newington, Decision No. 1116 (1973). See
also Town of North Branford, Decision No. 2242 (1983).' We do

3uly 30 as the letters were date-stamped by AFSCME. At that
point the Union was faced with a "fait accompli", and had no
obligation to request bargaining and seek bargaining from the
disadvantaged position of having had the work already removed
from the unit. City of Willimantic,  Decision No. 1321 (1975);
Norwalk Board of Education, Decision No. 2177 (1983).

' Here,.the  Board of Education argues that Article 4
permitted it to reduce the hours without bargaining with the
Union. It cites Windsor Board of Education, Decision No. 1901
(1980),  which does identify the availability of that sort of
defense in certain circumstances, We assume, but only for the
sake of argument, that the clause does permit 1)unilateral
reductions an'd 2) unilateral reductions even where they result in
employees falling out-of the unit. Even if the clause permits
those actions, we would not construe it to permit reductions when
the employer :has deliberately, reduced the hours in order to
remove the em:ployee  from the unit and thereby avoid the
obligation to pay contractual benefits. This clause, which
provides for 'a general right to make assignments, cannot be held
to reflect actquiescence  in such a drastic outcome, an outcome
which would threaten the bargaining unit's very existence.
Without commenting further on Windsor, supra, we note that it
does not control in the circumstances .found here. We note that
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not find those defenses applicable to action which is inherently
destructive of employees rights and restrains and coerces
employees in the exercise of their rights under the Act.

The Performance of Unit Work

We have already found that the Board of Education violated
the Act when it substituted non-unit secretaries for unit
secretaries, and reassigned work to the substitutes, albeit the
same individuals who had been doing the work before. It is clear
that the reductions created nightmares for the school system.
And it is clear that it was in a conscientious effort to maintain
operations th'at certain non-unit employees other than the rehired
secretaries p'arformed  unit work thereafter. However, only some
of these inst'ances involved illegal reassignment of bargaining
unit work.

It is a well settled principle of our labor law that an
employer commits an illegal refusal to bargain and thus a
prohibited practice under the Act when it unilaterally
subcontracts or assigns bargaining unit work to non-bargaining
unit employees. City of Milford,  Decision No. 1849 (1980); City
of Bridgeport, Decision No. 1658 (1978),  aff'd.  in City of
Bridgeport v. Connecticut State Board of Labor Relations, Dk. No.
171522, Super.ior Court, Fairfield County (June 21, 1980) Landau,
J. On the other hand, we have also stated that where the
reassigned work has by practice been shared between bargaining
unit and non-bargaining unit employees, a subsequent reassignment
of that work away from bargaining unit employees to non-
bargaining unit employees will not constitute a violation of the
Act. Board of Education of the City of Hartford, Decision No.
1938 (1980); City of New Haven, Decision No. 1672 (1978); City of
Waterbury, Decision No. 1436 (1976).

We find that the evidence only establishes occasional work
being done by the Superintendent's secretary. This was de
minimis  and warrants no finding of a prohibited practice. State
of Connecticult,  Decision No. 2466 (1986).

We find no violation in the assignment to or,performance  of
DiPietro's  work by Sandra Smith, since she is a unit employee.
Also, given the involvement of teachers in various facets of bus
notes and siips and attendance records in the past, we consider
bcth the bus and attendance-related paperwork to be shared work.
Ea.&ford  Board of Education, Decision No. 1938 (1980). We
decline to break the intermediate steps of "keeping attendance"
into minute segments of exclusive unit work which could not be

the motivation for the reductions was apparently not even an
issue in Windsor.
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assigned to n.on-unit  personnel. Such a breakdown would require
an unproductive preoccupation with minutiae. In DePietro's  case,
the practical defect of the situation is that important functions
are not being performed or performed incompletely. This does not
constitute a prohibited practice under MERA. DiPietro's  lunch
duty work was certainly shared work and actually not truly work
within her bargaining unit in any case, and we find no violation
related thereto.

We also find no violation in the use of Kelley Services to
do,Horbal's  work. The evidence established that the only use of
Kelley Services to do unit work was during Herbal's  vacation or
pending permanent appointment of a unit employee, rather than
constituting a transfer of work out of the bargaining unit.

Business Manager Ed Anderson was performing a sufficient
amount of unit work, as identified in Findings of Fact #41 and
42, to constitute a violation of the Act. This unit work
includes the "Associates' Account". While perhaps it was not
logically within Herbal's  work as assistant bookkeeper, clearly
Horbal had been performing the Associates Account for 2-3 years.
The evidence does not demonstrate that whatever occasional work
had been performed by Mr.
be work which was

Anderson in the past was sufficient to
"shared I1 between unit and non-unit personnel,

and thereby open for assignment to either group under our case
law. Hartford Board of Edxation, supra. While Anderson did
cease the work in late November or early December 1990, the work
he performed from August through mcst of November 1990 was
improper, even if he did it to be conscientious.

We require that the secretaries be reinstated to their
former positions and hours of work, and be made whole for lost
wages. Those wages would typically be for the difference between
the hours worked before the elimination/replacement and those
they worked thereafter. The staff assistants mast be reinstated
to positions ,with  a minimum of 20 hours per week and be made
whole for lost wages, which would typically consist of the
difference between 20 hours per week and the hours they actually
worked after ,the reductions. We also require that the Board of
Education make these employees whole for any benefits or
insurance reimbursements lost to them, or replacement premiums
paid as a c0nsequenc.e  of the Board's illegal action, as this is
expressly the obligation the Board sought to avoid. These
positions cannot be either replaced by other Board of Education
employees or (cut to below 20 hours per week, where the purpose is
to remove them from the bargaining unit. Future reductions or
actions for other purposes will be constrained by the general
doctrine concerning the duty to bargain as well as any applicable
contractual limits. This traditional "make whole" remedy is
required both by the egregious nature of the violation, and the
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need to restore the parties' relationship to the status cruo  ante.
However, we encourage the Union and the Town to discuss the
adaptation of this remedy to fit their needs. If the parties
agree on an adaptation which serves their interests -- and the
employees' interests -- this should be brought to the attention
of the Agent of the Labor Board in his assessment of whether
there has been compliance with this Order. We note that the
Board Agent is available upon request to aid those discussions.

O R D E R

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the Thomaston Board of Education shall

I. Cease and desist from:

{a) Reducing or maintaining the hours of staff
assistants below 2G hours per week in order to remove
the positions and the employees from the bargaining
unit and thereby avoid the obligation to provide
contractual benefits;

(b) eliminating the full-time secretaries positions and
substituting new non-unit positions in order to remove
the positions and the employees from the bargaining
unit and avoid the obligation to prcvide  contractual
benefits;

(c) maintainxng  the new non-unit positions in order to
avoid thlz  obligation to provide contractual benefits;

(d) using a management employee to perform work
involving the Associates' Account.

II.. Take the following affirmative action which the Labor
Board finds w.ill effectuate the policies of the Act:

(a) Restore to 20 hour positions those staff
assistants whose hours were reduced to below 20 hours
per week to avoid the obligation to pay contractual
benefits;

(b) Reinstate secretaries Horbal and DiPfetro  to
their former positions and hours;
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(c) Make whole the staff assistants and
secretaries Horbal and DiPietro for (1) lost wages
according to the principles set forth in the 18Remedyt8
portion Iof our discussion and (2) any medical benefits
or insurance reimbursements lost as a result of the
Board of Education's action;

(d) Reimburse these employees for any replacement
insurance premiums they had to pay as a consequence of
the Board of Education's illegal action;

(e) Post immediately and leave posted for a period
of sixty (60) consecutive day-= from the date of posting
in a conspicuous place where the employees customarily
assemble, a copy of this Decision and Order in its
entirety; and

(f) Notify the Connecticut State Board of Labor
Relation:; at its office at 200 Folly Brook Boulevard,
Wethersfield,  Connecticut, within thirty (30) days of
the receipt of this Decision and Order of the steps
taken by the City of Stamford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

s/Mar-caret  A. Lareau
Margaret A. Lareau

TO:

Victor Musche:ll, Esq.
Muschell & Phalen
104 Church Street
Torrington, Ct. 06790

Barbara J. Co:tlins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

CERTIFIED (RRR)

CERTIFiED  (RRR)
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Dr. Eugene Diggs, Supt. of Schools
Thomaston Boa.rd  of Education
P.O. Box 166, Thomas Avenue
Thomaston, Ct. 06787-0166

C. Edward And.erson,  Business Mgr.
Thomaston Board of Education
P.O. Box 166, Thomas Avenue
Thomaston, Ct. 06787-0166

Robert Pezze, Staff Representative
Local 1303-97, Council #4, AFSCME, AFL-CIO
444 East Main. Street
New Britain, Ct. 06051

Susan Creamer, Attorney
Council #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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