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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

TOWN OF WALLINGFORD

-and-

WALLINGFORD POLICE LOCAL 1570,
COUNCIL #L3.5,  AFSCME, AFL-CIO

Case No. EIPP-12,953

Decision No. 3002

April 30, 1992.

A P P E A R A N C E S :

Dennis G. (!iccarillo,  Esq.
for the Town

Susan Nelson, Attorney
for the Union

DECISION AND ORDER

On May 3.6, 1990, the Wallingford Police Local 1570, Council
f15, AFSCME, AFL-CIO (the Union) filed a complaint with the
Connecticut State Board of Labor Relations (the Labor Board)
alleging that: the Town of Wallingford (the Town) had engaged and
was engaging in practices prohibited by the Municipal Employee
Relations Act (the Act). The Union charged that the Town had
ordered Local. President Dennis Reynolds (Reynolds) to respond in
writing, subject to discipline, the reasons why he made
statements to the local newspaper about the Deputy Chief of
Police.

After the requisite preliminary administrative steps had
been taken, the parties appeared before the Labor Board for a
hearing on April 4, 1991, at which the parties appeared and were
represented by counsel. Full opportunity was provided to present
evidence, examine and cross-examine witnesses and make argument.
The parties filed post-hearing briefs which were received on June
10, 1991.



On the basis of the entire record before us, we make the
following findings of fact, conclusions of law, and order.

FINDINGS OF FACT

1. The Town is an employer within the meaning of the Act.

2. The Union is an employee organization within the'meaning
of the Act and, at all times relevant, represented a unit of
uniformed and investigatory police personnel employed by the
Town.

3. At all times relevant to this case, Officer Dennis
Reynolds was the President of the Union.

4. At all times relevant to this case, Deputy Chief Darrell
York was serving as Acting Chief of the Police Department of the
Town.

5. On March 6, 1990, an article appeared in the Meriden
Record Journal, a newspaper of general circulation in the
Wallingford area, entitled, "Union president blasts police
probe."

6. The article cited above focused on Union reaction to an
internal investigation involving two bargaining unit members who
had been found in violation of department regulations during the
jailing of two suspects. The Union was critical of the conduct
of the investigation and the Chief's refusal toehold  an open
hearing.

7. The article attributed several statements to Reynolds.
The relevant portions read:

"The president of the local police union Monday
called the Wallingford Police Department's internal
investigation of two patrolmen 'biased and shoddy' and
accused the deputy chief of incompetence.

llReynolds  also charged that York is trying to
'cover up' and 'hide' the truth about the incident by
denying Odell's  request to have his Thursday
disciplinary hearing open to the public. Reynolds said
the union contract guarantees officers the right to an
open hearing.

'This is just another example of double dealing
and deceit by the administration and I am tired of it!
he said. 'The only reason they won't allow this
hearing to be open to the public is because they know
they are wrong.'
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'How  can he (Butka) do a fair investigation when
his own men are involved?', Reynolds said. 'Did the
administration expect him to blame his own men?'

Reynolds and Jon Goliber, the union staff
representative said this is not the first time
[Personnel Director Stanley] Seadale has not responded
when the union has requested to discuss an alleged
contract violation.

*I don't know who this guy (Seadale) thinks he is,
but I am not going to roll over and die on this'
Reynolds said. 'York doesn't know what he is doing,
but Seaclale should know better."'

(Ex. 2)

8. The above article was part of a series of articles
published by the Record-Journal that focused on "internal strife"
within the Police Department and the relationship between
Department management and the Union.

9. Reynolds did nothing to initiate the March 6 article but
responded to the questions of a reporter who called him at home.

10. On April 6, 1990, Deputy Chief York sent the following
memo to Reynolds:

SUBJECT:: STATEMENTS MADE TO THE PRESS

You are hereby ordered to submit a report, in writing,
to the undersigned, Deputy Chief Darrell York,
answering the following questions. This report is to
be submj.tted  not later than Tuesday, April 10, 1990 at
1400 hrs. These comments were printed and published in
a local paper on March 6, 1990 and were attributed to
you.

1. Did you call the Wallingford Police
Department's internal investigation "biased and shoddyl'
and accused (sic) the Deputy Chief of incompetence?

2. Did you say that
and hide the truth?"

llYork  is trying to cover up

3. Did you say "this is just another example of
double dealing and deceit by the Administration and I
am tired of it?@'

4. Did you say "How can Butka do a fair
investigation when his own men are involved?"
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Did you say
(Seadk) thinks he is

"1 don't know who this guy
but I am not going to roll over

and die on this. York'doesn't  know what he is doing
but Seadale  should know better."

You are further advised that you are being investigated
for several violations of the Department Rules and
Regulations. Also, be advised that Section 34-18, of
the Manual, provides for termination for falsifying any
written report.

(Ex. 3)

11. Reynolds responded, on April 10, 1990, as follows: .

Dear Sir:

In compliance to your order for a written report
regarding statements to the press.
submit,

I respectfully
under advice from counsel, that as a patrolman

I did NCT make any statements to the press. As
Presiden.t  of local 1570, with full backing from its
Executive Board, I was interviewed by a reporter and
therefore not obligated to respond about UNION
activities.

(Ex. 4)

12. Yor,k then sent Reynolds the following memo, dated April
16, 1990:

On April 6, 1990 you were issued an order to submit, to
the undersigned, the answers to a series of questions.

On April 10, 1990, I received a reply from you which
you purplort to be a compliance to that order. Your
position., that you are not obligated to respond to my
question.s, is inappropriate. Since you may be under
the misc:onception  that your position as President of
the Police Union exempts you from the Rules and
Regulations of the Wallingford Police department, I am
extendin.g,  to you, an additional opportunity to comply
with my order of April 6.

I expect compliance,
April 18, 1990.

no later than 1500 hrs, Wednesday,
Failure to obey this order will leave

me no alternative but to charge you with
insubordination.

(Ex. 5)
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13. Subsequently Reynolds responded to York's questions
which is outlined below in pertinent part:

I have advised you that l] any comments made by me were
made as Union President and were made entirely with
referenc:e  to a disciplinary matter involving one of the
Union members. My position is that the Union's protest
of the Il!own*s handling the disciplinary matter and my
interview by the reporter with respect to same were
strictly Union business; and 21 the comments made by me
in the instant context fall into the category of
constitutionally protected speech.

I believe the April 6, 1990 Order to be inappropriate
and intimidating in that any disciplinary action
resulting from it would constitute a violation of my
civil rights. I believe the Order also impacts on my
ability to carry out the duties of Union President for
fear of the threat of disciplinary action for engaging
in Union activities. I have, on these grounds,
objected to the Order.

However, rather than risk disciplinary action against
me for insubordination, I am herewith complying with
the Order. As was discussed at our recent meeting, my
compliance is with reservation of all rights I may have
to challenge both the Order and any action resulting
from compliance therewith.

My response is as follows:

1. I was contacted by a reporter in my capacity as
Union President and asked to discuss the department's
decision to close a disciplinary hearing over the
objection of the Officer involved and the Union.
During the conversation, I was asked whether a
departmental investigation had been made into the
allegations against the Officer. In responding, I
stated my opinion that the investigation was "biased
and shoddy" in that it contained material inaccuracies
damaging to the Officer. At some point during the
conversation, the reporter directly asked me whether I
thought the Deputy Chief was incompetent. I responded
"Yes.  'I

2 . When asked by the reporter why Deputy Chief York
would insist on a closed hearing, I responded that he
would have to ask the Deputy Chief but that since the
Officer affected wished an open hearing, could the
department be attempting to "hide" or "cover up"
information the Union was unaware of?
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3. I do not recall the specific words used by me. I
recall that I made a comment of a similar nature with
respect to the failure of Mr. Seadale to return
numerous and repeated telephone calls to me and the
Staff Representative from Council 15 to discuss the
decision to close the hearing.

5. I made the comment attributed to me in reference to
Mr. Seadale's  failure to a] ensure that the Town
complied with the applicable contractual provisions for
an open hearing and b] return repeated telephone calls
regarding same. The reference to Deputy Chief York was
concerning his knowledge of the contract and labor law
generally.

Please be advised that the Union will be filing a
complaint with the Connecticut State Board of Labor
Relations based on the requirement to respond to the
subject questions.

(Ex. 6)

14. The Union then filed the complaint in this matter.
1)

15. To the date of the hearing, no disciplinary action_

(Ex.

had
been taken against Reynolds. However, York testified that he had
not Itclosed the door" on a decision to impose discipline if this
Board dismissed the complaint. (Tr.25-26)

CONCLUSIONS OF LAW

1. The Act bars an employer from discriminating against or
threatening employees because they engage in union activities or
other concerted activities protected by the Act.

2. The activity, by a union president, of responding to a
newspaper rep'orter's  questions concerning a dispute between the
union and management is a protected activity within the meaning
of the Act.

3. A union representative engaged in protected union
activity is afforded considerable leeway in his behavior by the
Act, which protects him against discipline for certain
intemperate speech and conduct which is part and parcel of
vigorous unian representation.

4. Acting Chief York's threat of discipline against the
Union President for the activity of speaking with a reporter
violated the Act.
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DISCUSSION

The allegation in this case is that the Town threatened to
discipline the President of the Union in violation of the Act for
making derogatory comments about the Chief and the operation of
the department which resulted in a newspaper article. Section 7-
470(a)(l) prohibits municipal employers from "interfering,
restraining or coercing employees in the exercise of the rights
guaranteed in Section 7-468." If an employer discriminates
against or threatens an employee because he has engaged in such
union or other protected activities, it violates the provisions
of Sections ?-470(a)(l). Any discipline meted out to employees
as union officials by an employer has an obvious tendency to
"destroy their independence and their effectiveness as union
officials and undermine the strength of the Union," City of New
London, Decision No. 952 (1970); see also City of Waterbury,
Decision No. 1074 (1972); Town of Windham, Decision No. 831
(1968).

their
We have previously faced the issue of union ‘officials making
disapproval of management's action available to the public

newspaper. In City of New London, supra, a union president was
threatened with discipline by the city manager as a result of a
series of newspaper articles revealing that the union would be
challenging the manager's selection for captain through the
grievance procedure. Other comments in the article charged the
city manager with favoritism and hurting morale but were
attributed to a non bargaining unit member. There we stated that
"where a Union officer is also the employee of a municipal
employer, the imposition of discipline or the threat of such
impositions, upon such employee for union activity (as
distinguished from the performance of his duties as employee)
constitutes EL violation of Section 7-470(a)(l) of the Act unless
such activity is pursued in bad faith and for ulterior purposes,
or unless it is illegal activity."

In Town 01: Hamden, Decision No. 2355 (1985),  we found that the
union president was reprimanded by the police chief as a result
of a press release critical of police management which was
covered prominently by the local newspaper. In finding a
violation of the Act we noted that the press release concerned
working conditions and that it's  issuance was protected activity.
We also found that the circumstantial evidence surrounding the
reprimand was highly suspect e. g. (1) the reprimand was for
failing to follow a non-existent policy, (2) the new procedure
instituted as a result of the reprimand was not maintained for
more than a month after the reprimand, (3) the imposition of the
new procedure occurred one day after the issuance of the press
release.



.

We believe that the principles articulated in New London and
Hamden  are controlling here. There is no question that the
Chief's threat of discipline was directly related to the
newspaper articles - the Chief's order quotes directly from the
article. Nor is there any doubt that the quotes attributed to
Reynolds in the newspaper concerned conditions of employment.
(the alleged failure of the Chief to provide for an open
disciplinary hearing as required by contract.) We believe that
the Act supports the President here in his decision to respond to
the reporter's questions. The local newspapers are likely to
follow with interest the relationship between government and the
employee representatives. At that time, the President had to
choose between expressing the Union's position or refusing to
comment and leaving open the possibility that the Police
Department would make the only comment on the situation. If he
chose the latter course, the Department might receive publicity
for its version of events while the Union's response would be
missing. If the threat of discipline can silence the voice of
one side in these discussions, the Union will be severely
hampered in its task of representing its membership.

The Town argues, however, that the specific statements made
here were so outrageous that they do not deserve protection under
the Act. In City of Hartford, Decision No. 2606 (1987),  we
stated that I1a union representative engaged in protected union
activity is afforded considerable leeway in his behavior by the
Act, which protects him against discipline for certain
intemperate speech and conduct which is part and parcel of
vigorous union representation." The Town distinguishes Hartford
however noting in that case that the language occurred in a
closed grievance setting and that in any event the language used
here was harsher and more derogatory than was used in Hartford.
Moreover, the Town cites a number of cases under the NLRA where
the federal courts have articulated a balancing test as follows:

"a certain amount of salty language or defiance will be
tolerated in bargaining sessions with respect to
grievances, in recognition of the fact that the
passions run high in labor disputes and that epithets
and accusations are commonplace." Crown Central
Petroleum v. NLRB, 430 F.2nd 724, 731, 74 LRRM 2855
(5th Cir., 1970). However, if the employee's conduct
becomes so flagrant that it threatens the employer's
ability to maintain order and respect in the conduct of
his business, it will not be protected. NLRB v. Thor
Power Tclol Co .,.351 F.2nd 584, 60 LRRM 2237 (7th Cir.
1965).

In the pIresent  case, the Town argues that the President's
remarks were flagrantly insubordinate, scornful and contemptuous
and provoked public comment, "caused consternation and trouble
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with working relationships within the department@', and "caused
disrespect for authority, for discipline, and for the orderly
operation and management of the department.@*  Tr.p.24,
Respondent's brief at p.3.

However, the evidence showed these comments in a very
different context from that the Town seeks to convey. We do not
believe that the remarks made by Officer Reynolds were such that
they threatened the Repondent's  ability to maintain order and
respect in the conduct of its business. The Union produced a
long series of newspaper articles detailing conflict between
management and the Union during the time period in which
Reynold's  comments were made. Shortly after Reynolds' remarks, a
picket line protested the very disciplinary hearings about which
Reynolds' had been interviewed. Clearly, the statements made to
the newspaper, while they did not contribute to a favorable labor
relations climate, did not create the unfavorable climate but
reflected and were a part of it. We decline to find that
Reynolds remarks were so intemperate as to remove him from the
Act's protection. They were not made in bad faith in the sense
that they misrepresented the discontent of the members or were
made in the context of an illegal activity, e.g. during a strike.
The fact that: the remarks could be read by the citizens of the
Town no doubt affected public opinion about the relations between
the Town and the Union. However, many other incidents
contributed to the public's impression on that score. As we have
said in another context, the proper way to affect public opinion
is not to silence one side but to contribute one's own
perspective. City of Hartford, Decision No. 1353 (1975).

ORDER

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the Town of Wallingford shall:

I. Cease and desist from threatening disciplinary action
against members of the bargaining unit for activities protected
by the Act.

II. Take the following affirmative action which the Labor
Board finds will effectuate the policies of the Act:

(a) Post immediately and leave posted for a period
of thirty (30) days from the date of posting, in a
conspicuous place where the employees customarily
assemble, a copy of this Decision and Order in its
entirety; and
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(b) Notify the Connecticut State Board of Labor
Relations at its office at 200 Folly Brook Boulevard,
Wethersf'ield, Connecticut, within thirty (30) days of
the receipt of this Decision and Order of the steps
taken by the Town of Wallingford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

TO:

Dennis Cicarillo, Esq.
Eisenberg, Anderson, Michalik & Lynch
136 West Main Street
New Britain, Ct. 06050

Susan G. Nelson, Attorney
Council #15, AFSCME, AFL-CIO
501 Saw Mill Road, P.O. Box 2950
West Haven, Ct. 06516-0201

William W. Dickinson, Jr., Mayor
Town of Wallingford
Town Hall, 45 South Main Street
Wallingford, Ct. 06492

Stanley Seadale, Personnel Director
Town of Wallingford
Town Hall, 45 South Main Street
Wallingford, Ct. 06492

CERTIFIED (RRR)

CERTIFIED (RRR)

Jon P. Goliber, Staff Representative
Council 515, AFSCME, AFL-CIO
501 Saw Mill Road, P-0.  Box 2950
West Haven, Ct. 06516-0201
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