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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

CITY OF STAMFORD

-and-

LOCAL 2657, COUNCIL #4,
AFSCME, AFL-CIO

Case No. MPP-11,769
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Decision No. 2992

March 17, 1992.

A P P E A R A N C E S :

Thomas J. Barrett, Esq.
for the City

Barbara J. Collins, Attorney
for the Union

DECISION AND DISMISSAL OF COMPLAINT

On November 23, 1988, Local 2657, Council #4, ,AFSCME, AFL-
CIO (the Union) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint (MPP-11,769) alleging
that the City of Stamford (the City) had engaged and was engaging
in practices prohibited by the Municipal Employee Relations Act
(the Act). Specifically, the Union alleged that the City had

. refused to respond to a demand to bargain over a unilateral
change in the past practice of paying employees double time for
hours worked on Sunday. On November 28, 1989, the parties met
with an Assistant Agent of the Labor Board for a pre-trial
hearing, resulting in a stipulation of facts agreed to and signed
by the parties, with both parties reserving their right to call
witnesses and introduce additional evidence at a hearing to be
held at a later date.

On May 8, 1991, the case was brought before the Labor Board
for a hearing, at which time the parties appeared, were provided
full opportunity to adduce evidence, examine and cross examine
witnesses and make argument. Both parties filed written briefs,
the last of which was received on July 22, 1991.



On the basis of the whole record before us, we make the
following findings of fact, conclusions of law and dismissal of
the complaint in Case No. MPP-11,769.

FINDINGS OF FACT

1 . The City of Stamford is a municipal employer within the
meaning of the Act.

2. Local 2657 Council #4, AFSCME, AFL-CIO (the Union) is an
employee organization within the meaning of the Act and at all
times material has been the exclusive bargaining representative
of a group of supervisors employed by the City.

3. The City and the Union are parties to a collective
bargaining agreement for the period of July 1, 1989 through June
30, 1992.

4. Article 4, Sections 4.1 and 4.2 provide as'follows:

SECTION 4.1

For those members in Salary Grade #l through #6, all
hours worked in excess of the regular hours for that
member, when required by the Department Head, shall be
compensated for at the rate of time and one-half the
members straight time hourly rate. The hourly rate for
all members will be calculated by dividing the annual
base salary by normal annual hours worked by that
member. For those members in Salary Grade #7 through
f9, all hours worked in excess of the regular hours for
that member when required by the Department Head, shall
be compensated at the member's straight time hourly
rate. Employees working in the positions of Division
General Foreman, Supervisor of Vehicle Maintenance,
Superintendent of Buildings and Grounds, School
Facilities Manager while required to work on Snow
Removal, Leaf Pickup or Flood and Hurricane Damage
shall receive their straight time hourly rate for all
hours worked. If such work is required on New Year's
Day, Lincoln's Birthday, Washington's Birthday, Good
Friday, Thanksgiving Day or Christmas Day they shall
receive their straight time hourly rate plus the
holiday pay for all hours worked on such days. All
other members are expected to devote as much time as is
reasonably required to do the job for which the member
is being paid but no less than the regular hours as
defined in paragraph #l above.
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SECTION 4.2

Employees working a second shift (one commencing after
2:OO p.m.) shall receive a shift differential of seven
(7%) percent over their regular rates, and employees
working a third shift (one commencing after 10:00 p.m.)
shall receive a shift differential of twelve (12%)

-percent  over their regular rates. No shift premium
shall be payable for emergency call-outs, stand-by
time, or overtime unless specifically provided herein.
Any employee required to be on standby shall be
compensated at the rate pf(sic) fifteen (15) hours of
pay for any week that they are required to be on
standby.

(Ex.2)

5. For a number of years, bargaining unit members were
being paid the rate of double time for hours worked on Sundays.
(Tr.6,12, 14,15,  Exh 5-9)

6. On August 3, 1988, John R. O'Brien, Commissioner of the
Department of Public Works, issued the following memorandum to
all department heads:

It has come to my attention that certain members of the
MAA have been receiving incorrect pay when working
overtime.

No MAA position is entitled to ever receive tldouble
time pay." This practice is to cease immediately.

Also, with regard to shift differential, the rates of
7% and 12% only apply to regular working hours. There
is no differential pay added on to call-outs, stand by,
or overtime.

(Ex.3 Pg 2)

7 0. On August 16, 1988, the Union sent the following demand
for negotiations to the City's negotiator, Thomas Barrett:

It has been brought to my attention that the City of
Stamford has unilaterally changed the practice of
paying bargaining unit members "double time" when
working on Sundays and holidays (see attached).

The Union hereby demands that the City of Stamford
cease and desist from implementing this change and
immediately return to the "status quo ante". Please
advise me in writing by 1 September 1988 of your a
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willingness to comply with this demand. Your failure
to comply will compel us to seek appropriate statutory
relief.

(Exe3  w 1)

8. The evidence revealed that time sheets are prepared by
the time keeper and then routed to the bureau or department head
where they are either signed or more routinely stamped.
(Tr.16,17)

CONCLUSIONS OF LAW

1 . A unilateral change in a condition of employment
affecting a mandatory subject of bargaining will constitute a
violation of the employer's duty to bargain unless the employer
has an appropriate defense.

2 . In the present case, the collective bargaining agreement
between the parties is a defense to the change.

DISCUSSION

A unilateral change in an existing.practice  concerning a
mandatory subject of bargaining will constitute a violation of
the employer's duty to bargain in good faith and a prohibited
practice unless the employer has an appropriate defense. Town of
Newington, Decision No. 1116 (1973); Town of East Windsor,
Decision No. 2334, (1984); Town of Westport, Decision No. 1602
(1977) . One defense which an employer may show is that the
change is permitted by the collective bargaining agreement. Town
of Newington, supra; State of Connecticut, Decision No. 1871
(1980); Town of North Branford, Decision No. 2242 (1983); City of
Torrington, Decision No.,2558 (1987).

The evidence reveals and the City admits that for many
years, some bargaining unit members have been receiving double
pay for working on Sundays. However, the City contends that
there is no evidence to show that anyone other than the
timekeeper actually had knowledge of what these employees were
being paid, since the signatures of the bureau and department
heads .are stamped. In their view; this mistaken conduct by an
employee cannot be treated as a past practice.

We assume, but do not decide that a change was made here.
However, if a change was made, it was permitted by the contract.
Specifically, Article 4.1 provides that members in salary grades
1 through 6 will be compensated at the rate of time and one half
for all hours in excess of their regular hours. All other
bargaining unit members shall be compensated at the straight time
hourly rate. Thus, the subject of overtime pay was negotiated
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with the Union and the result of these negotiations did not
provide for bargaining unit members to receive double time.
Therefore, the City, by eliminating the practice, was merely
conforming the practice to the contract. We accordingly dismiss.

O R D E R

By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED,'that the complaint filed herein be, and the same
hereby is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. ,Meredith

s/Ann McCormack
Ann McCormack

TO:

Thomas J. Barrett, Esq.
City of Stamford
Government Center
888 Washington Boulevard
Stamford, Ct. 06904-2152

Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

CERTIFIED (RRR)
.

Thorn Serrani, Mayor
City of Stamford
Government Center
888 Washington Boulevard
Stamford, Ct. 06904-2152

William Kluytenaar, Staff Representative
Local 2657, Council #4, AFSCME, AFL-CIO .
444 East Main Street
New Britain, Ct. 06051

5

CERTIFIED (RRR)


