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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

CITY OF STAMFORD

-and-

LOCAL 465, COUNCIL 4,
AFSCME, AFL-CIO

Case No. MPP-12,948

In the matter of

CITY OF STAMFORD

-and-

LOCAL 786, IAFF

Case No. MPP-12,964

Decision No. 2991

March 17, 1992.

A P P E A R A N C E S :

Thomas J. Barrett, Esq.
for the City

Barbara J. Collins, Attorney
for Council 4

Daniel Hunsberger
for Local 786, IAFF

DECISION AND ORDER

On May 16, 1990, Local 465 of'Counci1  4, AFSCME, AFL-CIO
(Local 465) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint (MPP-12,948) alleging
that the City of Stamford (the City) had engaged and was engaging
in practices prohibited by the Municipal Employee Relations Act
(the MERA) in that the City had failed to bargain in good faith
by unilaterally discontinuing the practice of allowing employees'
to use city owned vehicles for daily commutation. On May 22,
1990, the Stamford Firefighters Local 786, IAFF (the
Firefighter's Union) filed a similar complaint (MPP-12,964)
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against the City. The two cases were consolidated and brought
before the Labor Board for a hearing on December 11, 1990, at
which time the parties appeared, were provided full opportunity
to adduce evidence, examine and cross examine witnesses, and make
argument. Briefs were filed by all three parties, the last of
which was received on March 11, 1991.

On the basis of the whole record before us, we make the
following findings of fact, conclusions of law and order in Case
Nos. MPP-12,948 and MPP-12,964.

FINDINGS OF FACT

1. The City of Stamford is a municipal employer within the
meaning of the Act.

2. Local 465 is an employee organization within the meaning
of the Act and at all times material has been the exclusive
bargaining representative for a group of nurses including public
health nurses, school nurses and nurses working at a skilled
nursing facility.

3. The Firefighter's Union is an employee organization
within the meaning of the Act and at all times material has been
the exclusive bargaining representative for a group of uniformed
firefighters employed by the City of Stamford.

4. For approximately 35 years, public-health nurses who
work for the City have been allowed to drive City owned vehicles
to and from work to their homes. (Tr.10)

5. On January 13, 1988, Allan P. Brown, Risk Manager for
the City, sent a memo to Sim Bernstein, Director of Personnel.
The memo read as follows:

Sim, several weeks prior to the recent article in the
Advocate (copy attached), Ken Povodator, Gerald
McStravick  of Marsh 61 McLennan, and other
representatives from our insurance broker and I
discussed the liability associated with fleet vehicles
which may not be on City or Board of Education
business.

As the City auto liability policy has a $500,000.00
self-insured retention, the City would be held fully
responsible for most automobile accidents. If City
vehicles are being used for business other than direct
City business the liability the City has assumed by
permitting this is substantial. I would like to
research the history of the City to determine the
number of such incidents and the cost relating to these
accidents. As the police accident report does not
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indicate if the vehicle was on City business this may
not be an accurate means to measure the past
experience. Another method would be to determine the
insurance cost associated with these particular
vehicles. In order to measure this exposure I would
need a listing of which vehicles are permitted to be
taken home.

I am aware of a number of employees who are permitted
(either formally or informally) to take a City vehicle
home. In some cases it may due to the emergency nature
of their function in others it may be a form of a job
perk. As there seems to be no formal policy regarding
the use of City owned vehicles perhaps this should be
considered in the immediate future. Prior to the
purchase of the Government Center we had no secure and
protected garage for these vehicles and the employees
who took these vehicles home provided a safe garage or
driveway overnight. From a Risk Management perspective
a strict vehicle use policy would reduce the exposure
to the City for both the liability as well as the
physical damage to these vehicles.

(Ex.4)

6. On September 1, 1988, Stamford Mayor Thorn Serrani sent
the following memo and enclosed policy to all department heads:

As you are all aware, for some time now Commissioner of
Finance Paul Patter, Risk Manager Allan Brown,
Personnel Director Sim Bernstein, and Corporation
Counsel Mary Sommer have been working  to develop a
policy regarding the personal use of City vehicle (sic)
by City employees. Although there are a number of
factors involved in the establishment of the policy, a
primary concern is Lnsuring safety of City employees
and minimizing unnecessary risk of loss for any reason.

I understand that department heads have been invited to
meet with Allan  Brown regarding the use of City
vehicles by employees within their departments, and
invite any department head with suggestions as to how
to best implement the enclosed policy to contact Allan
Brown. I greatly appreciate your assistance in
effectively implementing this policy. In the event
there are general questions, I suggest that they be
discussed at the next department head meeting in
September.

Thank you all again for your anticipated cooperation.

************************************************************
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POLICY ON PERSONAL USE OF CITY VEHICLES

No employee shall use a city-owned vehicle for
commuting to and from home or any other personal use
except in the following circumstances:

1.

2.

3 .

4 .

The individual has responsibility for ongoing
and recurring time-critical emergency
responses requiring both direct
transportation to the site of the emergency
and specialized equipment in the city
vehicle.

Such personal use of the vehicle is intended
and contractually authorized as part of the
compensation package for senior management
personnel.

Such personal use of the vehicle is necessary
for vehicle security or otherwise in the best
financial interests of the city as certified
annually by the Commissioner of Finance and
the Risk Manager.

Such personal use of the vehicle is
authorized by the Police Chief for undercover
investigative work.

If an employee is authorized to use a city-owned
vehicle for commuting to and from home, the employee
shall comply with the following:

1. The vehicle is only used for commuting to and
from home and not for any other personal use.
The employee's family members or personal
friends are not to drive or be passengers in
the vehicle.

2. The employee must comply with all applicable
motor vehicle laws.

8/18/88
(Ex.3)

7. On May 10, 1989, the Stamford Board of Representatives
approved Ordinance No. 638 Supplemental, which reads as follows:
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BE IT ORDAINED BY THE CITY OF STAMFORD THAT:

1. Section 9-3 of the Code of Ordinances of the City
of Stamford (1985),  as amended, is hereby repealed and
the following shall replact (sic) it:

2. Marking and use of city vehicles.

A. Vehicles owned by the city, with the
exception of the vehicles used by the Police
Department that have been designated by the
Police Chief as "unmarked vehiclestl, shall be
clearly marked on both sides in such a manner
that the name of the city and the department
to which they are assigned can easily be read
from a distance of thirty feet.

B. No one shall use a city vehicle except as
provided in a written policy issued by the
Mayor and approved by a resolution of the
Board of Representatives.

(1) Said policy shall be presented to
the Board of Representatives within
60 days of the effective date of
this ordinance.

(2) A written report listing all city
vehicles operated by each
department shall annually be
forwarded by the Mayor to the Board
of Representatives together with
the proposed budget. This report
shall include:

(a) The license plate number of the vehicle.
(b) A description of the vehicle.
(c) The position of the city employee using the

vehicle.
(d) Whether each vehicle is authorized to be taken

home at night and the town to which it is
taken.

(e) The applicable reason under the terms of the
approved policy that the vehicle is used
outside of working hours.

(Ex.5)

8. On September 11, 1989, the Stamford Board of
Representatives approved Resolution No. 1917, which reads as
follows:
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WHEREAS, Ordinance No. 638 Supplemental requires that a
written policy concerning the personal use of city-
owned vehicles be issued by the Mayor and approved by a
resolution of the Board of Representatives, and

WHEREAS, said policy has been presented to the Board of
Representatives for its approval;

NOW THEREFORE BE IT RESOLVED BY THE 20TH BOARD OF
REPRESENTATIVES:

That the written policy governing the personal use of
city-owned vehicles, attached to and made a part of
this resolution, is hereby approved, and

Be it further resolved that said policy be distributed
to all department heads for immediate implementation.
-------------------------------------------------------

This resolution was approved on the Consent Agenda at a
regular monthly meeting of the 20th Board of
Representatives held on Monday, September 11, 1989.
-------------------------------------------------------

(Ex.7)

9. On May 2, 1990, Peter Thor, Staff Representative for
Council #4, AFSCME, was notified by Local 465's President, Judy
Gerardi, that the nurses were informed that they were no longer
able to use City owned vehicles to commute back and forth to
work. (Tr.10)

10. On May 4, 1990, Thor wrote Thomas J. Barrett, Labor
Negotiator for the City, the following letter:

It has come to the attention of the Union that the City
is contemplating the elimination of the practice of
allowing nurses to use city owned cars for commutation.
As you are certainly aware, the Connecticut State Board
of Labor Relations has, on several occasions,
determined this to be.a madatory (sic) subject of
bargaining.

This letter constitutes a formal demand to negotiate
the matter. The Union is prepared to meet with the
City at any mutually convenient time and place.

(Ex.11)

11. The City did not respond to Thor's letter. (Tr.11,14)
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12. For at least 14 years prior to the filing of the
complaint (MPP-12,964), it was standard practice of the Fire
Department to allow support personnel to drive a City okned
vehicle to and from work. (Tr.16)

13. On April 20, 1990, Fire Chief Joseph Vitti issued the
following notice to all personnel:

Effective Monday April 23rd, 1990 the following Fire
Department Personnel will no longer be allowed to take
their Fire Department vehicles home after normal
working hours.

Assistant Chief J. Nosenzo
Deputy Chief K. Tappe
Deputy Chief P. Brown
Captain F. Tassitano
Elect. Tech. T. Alessi

Assistant Chief Nosenzo's  and D.C. Tappe's vehicles
will be garaged at fl Station after regular working
hours.

Deputy Chief Brown and T. Alessi's  vehicles will be
garaged at The Government Center after regular working
hours.

Captain Tassitano's  vehicles will be garaged at The
Maintenance Center after regular working hours.

(Ex.8)

14. At the time of this notice,'the Firefighter's Union and
the City were engaged in negotiations for a successor agreement.

15. At no time during these negotiations did the City
propose' changing the practice of allowing City owned vehicles to
be taken home.

CONCLUSIONS OF LAW

1. An employer's unilateral change in an existing condition
of employment which involves a mandatory subject of bargaining
during the term of an existing collective bargaining agreement
will constitute a refusal to bargain and a prohibited practice.

2. Use of an employer-owned vehicle by an employee to
commute back and forth to work concerns a benefit that is a
mandatory subject of bargaining.
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3 . In the present case, the employer has committed a
refusal to bargain in violation of the Act by unilaterally
removing the use of employer owned vehicles by employees to
commute back and forth to work.

DISCUSSION

An employer's unilateral change in an existing condition of
employment which involves a mandatory subject of bargaining will
constitute an illegal refusal to bargain and a prohibited
practice under the Act unless the employer proves an appropriate
defense. NLRB v. Katz, 369 U.S. 736 (1962); Town of Newington,
Decision No. 1116 (1973),  aff'd.  in Town of Newington v.
Connecticut State Board of Labor Relations el al., Dk. 109307,
Court of Common Pleas, Hartford County (December 11, 1973); Town
of Westport, Decision No. 1602 (1977),  summarily affld.  in Town
of Westport  v. Westport  Municipal Employees Association, Dk.
168495, Superior Court, Fairfield County at Bridgeport (October
13, 1978) ; Town of East Haven, Decision No. 1279 (1974),  affld.
in Town of East Haven et al. v. East Haven Police Union, et al,
Dk. 142400, Superior Court New Haven (June 17, 1975); Bethel
Board of Education, Decision No. 1920 (1980). This is true
whether or not the existing condition is guaranteed by the
contract. City of Milford, Decision No. 1168 (1973); Town of
Newington, supra.

The question of whether a benefit involving use of an
employer vehicle for personal purposes constitutes a mandatory
subject of bargaining has been addressed before by this Board.
State of Connecticut, Decision No. 2460 (1986); Town of Milford,
Decision No. 2563 (1987). We recently quoted from the State of
Connecticut case fully in Town of Wilton,  Decision No. 2779
(1990):

In this day and age, it is commonplace for
employers to provide use of a company vehicle to
employees as a benefit. This is in effect a form of
compensation just as [are] salary, health insurance, on
site recreational and physical fitness facilities, and
innumerable other types of benefits provided to
employees. In many work places, use of a company
vehicle as a benefit is allowed to the extent that the
employee may regard the vehicle virtually as his or her
own for nearly all personal purposes. In some such ,
situations the Internal Revenue Service even regards
the benefit as a form of reportable and taxable income.

At least with respect to personal passenger type
vehicles and in circumstances where personal use is not
shown to interfere substantially with the employer's
need to use the vehicle for work purposes, such a
benefit is a condition of employment and a mandatory
subject of bargaining.
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In the present case, both Local 465 and the Firefighter's
Union presented evidence that a practice of allowing bargaining
unit employees to use City owned vehicles for commuting back and
forth to work had existed for numerous years; in the case of the
nurses for 35 years and for the Firefighters at least 14 years.

The City does not dispute the fact that these practices
existed. Rather, they make two interrelated arguments which
infer that the subject matter of personal use of employer's
vehicles is a nonmandatory subject of bargaining. First, they
argue that at the time the practices were initiated, there was no
safe place to house the vehicles overnight and it was convenient
for the City to allow employees to take the vehicles home at
night. However, since that time a number of factors have risen
which contributed to the City's reassessment of the practice: (1).
the cost of liability insurance; (2) the acquisition of the
City's Government Center building which includes a secured,
monitored garage. These issues, they argue, are concerned with
the City's right to' control and protect its assets as well as
limit its exposure to liability and their legitimate interests
outweigh whatever benefits these employees are claiming. West
Hartford Education Association v. DeCourcy,  162 Conn. 566 (1972);
Town of Bast  Haven, Decision No. 1279 (1975). Second, the City
argues that, despite our clear precedent finding the use of the
City's vehicles for personal use to be a mandatory subject of
bargaining,' the present case of personal car use is
distinguishable from our prior case law on the basis that those
cases concerned employees who used employer owned vehicles who
were on call for emergency work assignments. State of
-Connecticut, Decision No. 2460 (1986); City of Milford,  Decision
No. 2563 (1987); Town of Wilton,  Decision No. 2779 (1990).

The City's arguments are not persuasive. First, the reasons
outlined by the City which precipitated the change in the policy
may very well be legitimate, valid and economical measures.
However these factors doinot remove the subject from the arena of
mandatory subjects of bargaining'. The City could not terminate
health insurance for its employees granted to them by contract
merely because the cost of such a benefit witnesses a dramatic
increase. The same principle applies to benefits granted to
employees by practice. As we stated in Wilton,  supra:

' We note here that the policy memo issued by the Mayor on
September 1, 1988 exempted senior management personnel because it
was part of their compensation package. Presumably, the City was
bound by contract to maintain this benefit for senior management
employees. Similarly, it was bound by our collective bargaining
statute to bargain with the exclusive bargaining representative
concerning the charge.
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"These reasons may be "persuasive arguments to be
raised by the Town in negotiations and/or before a
binding arbitration panel. They do not, however,
relieve the Town from its obligation to bargain. If
the only test for determining whether an employer has
an obligation to bargain with the representative of its
employees is the legitimacy of the employer's reasons
for taking unilateral action, then collective
bargaining becomes an empty promise. Carried to its
logical extreme, it would allow an employer to
repudiate contractual promises whenever reasonable
circumstances exist to justify repudiation."

Second, the argument that this case is factually different
from our prior case law on the subject ignores the underlying
holding in those cases, i.e. personal use or use of employer

~owned vehicles is a form of compensation and a benefit which must
be bargained. The fact that the benefit is a well circumscribed
one which resulted from parking problems that the City was faced
with in no way diminishes the necessity to bargain. Thus, before
the City may change this practice, it must fulfill its duty under
the Act to bargain either to agreement or final impasse with the
Union. Since it has failed to do so, it has violated the Act.

O R D E R II

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the City of Stamford shall

I. Cease and desist from refusing to allow nurses and
firefighters personal use of City owned vehicles to the extent
previously in existence by actual practice.

II. Take the following affirmative action which the Labor
Board finds will effectuate the policies of the Act:

(a) Reinstitute and ma,intain  the practice of
providing a vehicle for the Nurses and Firefighters use
including the right to take the vehicle home, unless
and until the City and the Union have negotiated a
change or until final impasse has been reached;

(b) Make the employees whole for losses incurred
because of the City's unilateral change;
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(c) Post immediately and leave posted for a period
of sixty (60) consecutive days from the date of posting
in a conspicuous place where the employees customarily
assemble, a copy of this Decision and Order in its
entirety; and

(d) Notify the Connecticut State Board of Labor
Relations at its office at 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of
the receipt of this Decision and Order of the steps
taken by the City of Stamford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

s/Margaret A. Lareau
Margaret A. Lareau

TO:
.

Thorn Serrani, Mayor
City of Stamford
Government Center, P.O. Box 10152
888 Washington Blvd.
Stamford, Ct. 06904-2152

Thomas Barrett, Esq.
City of Stamford
Government Center, P.O. Box 10152
888 Washington Blvd.
Stamford, Ct. 06904-2152

Peter Thor, Staff Representative
Local 465, Council #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051

Susan Creamer, Attorney
Local 465, Council #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

Daniel Hunsberger, President
Local 786, IAFF
14 Randall Avenue
Stamford, Ct. 06901
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