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DECISION
and

DECLARATORY RULING

On November 5, 1990, the Board of Trustees for Community-
Technical Colleges (the Trustees) filed with the Connecticut
State Board of Labor Relations (the Labor Board) a petition for
declaratory ruling to determine whether certain proposals made by
the Federation of Technical College Teachers, Local 1942, CSFT,
AFT, AFL-CIO (the Union) for a successor collective bargaining
agreement between the parties are within the scope of mandatory
bargaining under the Act Concerning Collective Bargaining for
State Employees (the Act).

On November 29, 1990, the parties met with an assistant
agent of the Labor Board but were unable to resolve any of the
issues in dispute. The parties stipulated to waive their right
to a hearing and to proceed upon the Petition, briefs and reply
briefs. Subsequent to the meeting, the parties resolved a number
of the issues included in the petition and have withdrawn those
from consideration by the Labor Board. Briefs were filed on
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January 15, 1991, and reply briefs were filed on January 29,
1991.

The parties commenced negotiations for a successor contract
on or about January 8, 1990, but have been unable to reach
agreement on many issues.
interest arbitration.

On July 5,
The

1998,  the Union filed for
arbitration proceeding commenced on

December 21, 1990, upon an understanding between the parties that
the Labor Board's decision upon this petition will govern their
submissions to the arbitrator.

After a consideration of the whole record, the Board issues
the following declaratory ruling.
issued on March 22, 1991.

A preliminary ruling was

DISCUSSION

The Board of Trustees argues that numerous proposals by the
Union do not involve mandatory subjects of bargaining and are
therefore not subject to interest arbitration.

Mandatory subjects of bargaining are those about which the
Act requires both parties to negotiate in good faith.
Hartford Education Association v. DeCourcv  162 Conn.

West

Cheshire Board of Education, Decision No. i153  (1982);
566 (1972);
State of

Connecticut, Decision No. 2663 (1988). Under Section 5-278(g)(l)
of the Act, a proposal which concerns a non-mandatory subject of
bargaining may not be submitted to interest arbitration for a
decision by the arbitrator.
submitted.

Only mandatory subjects may be so

The fundamental analysis for determining whether a subject
constitutes a mandatory subject of bargaining is well established
under Connecticut law. This analysis originally was enunciated
in West Hartford Education Association v. Decourcv, sunra. In a
1977 law review article, our former Chairman Fleming James, Jr.
discussed the analysis used by the Connecticut Supreme Court and
the Labor Board for balancing relevant considerations to
determine what is a mandatory subject of bargaining.' Chairman
James emphasized the difficulty faced by the parties in reaching
agreements in,collective  bargaining:

In administering the federal statutes the NLRB has
developed the concept of mandatory subjects of
bargaining-- a concept based on the statutory obligation

'Darcy, Foy, James and Kingston, Connecticut Labor Relations
Statutes and Decisions:
Rev.

Differences from Federal,Law,  9 Conn. L.
4 (1977) at pp. 536-539.
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to bargain collectively with respect to wages, hours,
and other conditions of employment. This contrasts
with the concept of managerial prerogative under which
management need not bargain about decisions which "lie
at the core of entrepreneurial control" even though
they may have an indirect effect on wages, hours, and
other conditions of employment. In the early days of
the NLRB, employers argued for a broad interpretation
of managerial prerogative and strongly resisted what
they regarded as inroads upon the inherent rights of
management. As the Connecticut Supreme Court has
noted, however, the decisions of the NLRB and the
federal courts "have consistently expanded the number
of items which fall within the penumbra of the phrase
'other conditions of employment.'"

This problem has its counterpart in public sector
bargaining. Statutes vest various public bodies with
broad powers to control departments under their juris-
diction . Boards of education and of police or fire
commissioners, for example, often guard the powers
vested in them with a protective jealousy reminiscent
of the private employer's attitude toward management
prerogatives in the early days of the Wagner Act.
However, collective bargaining statutes do, to some
extent, invade the field once reserved for management
or statutory prerogative, and the Connecticut Supreme
Court has recognized that such labor laws "divest board
of education of some of the discretion which they
otherwise could exercise." This change has been a hard
pill to swallow for conscientious administrators bred
in an older school of thought, particularly in agencies
with a paramilitary tradition like police and fire
departments. But if, as the Board believes, public
employee bargaining is here to stay,, the
administrators' attitude is likely to change as time
goes on.

Board decisions on mandatory subjects of
bargaining have closely followed NLRB rulings and the
pattern set by the Connecticut Supreme Court in West
Hartford Educ.  Assn. Inc. v. DeCourcv. In DeCourcv, a
case involving teachers, the Connecticut Supreme Court
imported much of the federal labor law on this topic
into Connecticut public sector labor relations. The
court determined that the scope of negotiations should
be.relatively  broad and sufficiently flexible to
accommodate the changing needs of the parties.
Accordingly, police rules and regulations as to many
items have been held within the field of mandatory
bargaining. In Town of East Haven [Decision No. 1279
(1975)],  the Board reasoned as follows:
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As DeCourcv recognizes there is an area of overlap
between what have traditionally been thought
managerial functions and what concerns conditions
of employment for the employees. In drawing the
line within that area between those items that
must be bargained over and those which the
employer may act on without bargaining, a balance
must be struck. And in striking it the tribunal
should consider, we believe, the directness and
the depth of the item's impingement on conditions
of employment, on the one hand, and, on the other
hand, the extent of the employer's need for
unilateral action without neaotiation in order to
serve or preserve an important policy decision
committed by law to the employer's discretion.

In the DeCourcv case, the Connecticut Supreme Court
recognized another factor (imported from federal law)
relevant to determining whether a given subject is a
mandatory subject of bargaining:

There [is another factor] which we must
consider in order to determine if an item
falls within the scope of negotiability. The
National Labor Relations Board and the courts
in interpreting the federal labor act have
frequently turned to the history and custom
of the industry in collective bargaining. In
holding that the contracting-out of work is a
mandatory subject of collective bargaining,
the Supreme Court of the United States stated
that "[w]hile not determinative, it is
appropriate to look to industrial practices
in appraising the propriety of including a
particular subject within the scope of
mandatory bargaining... Industrial experience
is not only reflective of the interests of
labor and management in the subject matter
but is also indicative of the amenability of
such subjects to the collective bargaining
pr0cess.l' Fibreboard Paner Products
Cornoration v. N.L.R.B., sunra,  211. The
United States Supreme Court, in the
Fibreboard case, observed that provisions
concerning the contracting-out of work exist
in many contracts and that the subject is the
basis of many grievances.

DeCourcv, at p. 584

In applying the DeCourcv/East  Haven balancing test
discussed above, we have found numerous items to be
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mandatory subjects of bargaining over the years.*

Apart from the DeCourcv/East  Haven balancing test, we have
recognized that in certain circumstances a subject may be removed
from the realm of mandatory bargaining by other statutory
requirements. In this regard, we observed the following in
Connecticut State Council of AFSA Locals. AFL-CIO, Decision No.
2225 (1983):

Aside from what the duty to bargain in labor
relations statutes may otherwise require, both this
Labor Board, other labor boards and courts have
recognized that the borders of negotiability are
sometimes affected or fixed by statutes other than the
labor relations statutes themselves and that these
other statutes must be accorded their intended force
and effect. [citations omitted].

. ..In approaching this task, we must be careful as the
administrative agency charged with the enforcement and
interpretation of the Negotiations Act, that we do not
act with a myopic view of the statutes as a whole.
Rather, we must and shall proceed with full awareness
of the presumption that the Legislature enacts statutes
in view of other existing statutes and that when viewed
together, the set of state statutes as a whole are
intended to be read so as to make one consistent body
of law. Budkofskv v. Commissioner of Motor Vehicles,
177 Conn. 588 (1979) and cases cited therein.

The Labor Board has been given the statutory
responsibility of assuring the integrity of the
collective bargaining process in a wide range of
different contexts. Assuring that integrity includes
displaying a sensitive concern for the public policies
which the legislature has adopted in each of these
varying contexts. We must balance awareness of the
requirements of collective bargaining with the
attainment of the substantive goals required by other
relevant and applicable legislation. The above opinion
reflects such a balancing; legislative purposes are
respected, both in education and.in collective
bargaining, and an optimal and coherent resolution of a
congerie of purposes is struck.

Connecticut State Council of AFSA Locals,

*See cases cited on p. 536 (note 105) of Darcy,  Foy, James
and Kingston, and on pp. 278-279 (note 151) of Foy and Moskowitz.
[Connecticut Labor Relations Law: Recent Develonments  in An
Evolvina Identitv, 17 Conn. L. Rev., No. 2 (1985)].
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AFL-CIO, at p. 5; aff'd in Connecticut
Education Assn. v. State Board of Labor
Relations, 5 Conn. App. 253 (1985).

We now turn to an application of the DeCourcv  balancing
test, as interpreted by us in East Haven, sunra,  to the issues
presented in the present case. The following sets forth the
petition on a proposal-by-proposal basis challenged as
nonmandatory, and our decision. All of the proposals which are
challenged by the Petitioner here are provisions contained in the
previous contract between the Respondent and the Petitioner.3

DECLARATORY RULING

By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Act Concerning
Collective Bargaining for State Employees and by C.G.S., Section
4-176, the Board hereby issues this declaratory ruling:

ISSUE 1:

The petitioner challenges as a non-mandatory subject of
bargaining "[rleferences  throughout the Agreement to a Day
Division or an Evening Division." The Trustees argue as follows

"[t]hese references involve nonmandatory subjects of
bargaining dealing both with academic policy and with
the organization and mission of Petitioner's
operations.... Provisions of the Agreement that
reference a Day and an Evening Division compel that
there be a Day Division and an Evening Division.
Therefore, they improperly remove the ability to
determine the organization of the institution from the
area of managerial prerogative. This has major
academic policy implications."

The respondent, on the other hand, points out that it is the
exclusive bargaining agent for a unit composed of all faculty
including librarians, counselors, and department chairpersons and
has the right to negotiate on behalf of the members. In its
brief it argues that:

3The prior collective bargaining agreement was negotiated
between the Respondent and the Board of Trustees for the State
Technical Colleges.
statute, see,

The current Petitioner was established by
P.A. 89-260, effective July 1, 1989. At that time,

the Respondent and the predecessor employer had already entered
binding arbitration, and the Petitioner was not able to challenge
the mandatory or nonmandatory character of provisions of that
contract, which expired on June 30, 1990.
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"[t]he Petitioner clearly has the right to develop its
organization the way it sees fit, and has organized its
Colleges so that there are Day and Evening Divisions.
However, the Respondent has the right to negotiate the
impact of that managerial prerogative."

The references to the Day Division and the Evening Division
in the collective bargaining agreement refer tp a mandatory
subject of bargaining but may not restrict the institution in its
right to restructure. The Petitioner may make changes to the
structure and organization of the institutions, but it is
required to negotiate with the Respondent about the impact of
those changes on wages, hours, and conditions of employment.

ISSUES 2, 3 &I 4 were withdrawn by the parties.

ISSUE 5:

ARTICLE 5 ACADEMIC FREEDOM AND RESPONSIBILITIES
Preamble:

"The Board shall continue to uphold and discharge its
constitutional duty to protect the interest of the
public in the academic freedom of the public academy."

The Petitioner argues that issues 5 through 14, which all
raise a question concerning the Article 5, which is titled,
"Academic Freedom and Responsibilities8@,  all involve nonmandatory
subjects of bargaining. Petitioner argues that the provisions do
not relate to wages, hours or conditions of employment of the
bargaining unit employees but, on the other hand, do relate
closely to educational policy. In addition, many of these
provisions affect individuals outside the bargaining
relationship.

Specifically as to Issue 5, Petitioner argues that the
Preamble to Article 5 restates constitutional rights and does not
affect wages, hours or conditions of employment.

The Preamble is a nonmandatory subject of bargaining, since
it does not relate to wages, hours, or conditions of employment,
and is wholly extraneous to the employment relationship.

ISSUE 6:

ARTICLE 5 ACADEMIC FREEDOM AND RESPONSIBILITIES
Section 5.la

"To this end the Board shall insure:...a. That each
student's right to learn shall be protected and that an
atmosphere conducive to those ends shall be provided.@'
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This provision of the contract creates a Board obligation to
students, who are not part of the bargaining unit. The provision
does not affect wages, hours, or conditions of employment of
bargaining unit members and therefore is not a mandatory subject
of bargaining. The scope of the bargaining unit determines the
parameters of mandatory subjects of bargaining in a given
employment setting.

ISSUE 7:

ARTICLE 5 ACADEMIC FREEDOM AND RESPONSIBILITIES
Section 5.le:

"To this end the Board shall insure:... e. That the
present stock and future acquisition of the library
collection, all teaching and research materials and all
audio-visual materials shall remain free of censorship,
in accordance with the Constitution of the United
States and the Constitution of the State of
Connecticut.8V

This provision of the contract commits the Board to
guarantee rights already guaranteed by the Constitutions of
Connecticut and of the United States. The provision does not
affect wages, hours, or conditions of employment of bargaining
unit members and is closely related to matters of academic
policy. Therefore it is not a mandatory subject of bargaining.
C.G.S.S5-278(g)  (1).

ISSUE 8:

ARTICLE 5 ACADEMIC FREEDOM AND RESPONSIBILITIES
Section 5.lf:

"To this end the Board shall insure... f. That the
communications involved in the counselor-counselee
relationship shall be governed by applicable federal
and Connecticut statutes."

This provision also commits the Board to guarantee rights
already guaranteed by other statutes. In addition, those rights
are those of students, who are not members of the bargaining
unit. For the reasons previously stated above, the provision is
not a mandatory subject of bargaining.

ISSUE 9:

ARTICLE 5 ACADEMIC FREEDOM AND RESPONSIBILITIES
Section 5.lg

"To this end the Board shall insure... g. That each

8



faculty member shall have the sole right and authority
to determine grades, except a grade of I shall revert
to F according to the college's catalog lacking any
action on the part of the faculty member. Grade shall
not be changed after the close of the term without the
approval of the Vice President/Dean of Instruction.

If due to death, incapacity, or resignation, a faculty
member is unable to give a grade, the grade will be
assigned by faculty members from similar disciplines
(in conjunction with the Dean of Instruction) on the
basis of all available evidence of the student's
performance."

The Union argues that this provision is a mandatory subject
of bargaining as it deals with working conditions. Petitioner,
on the other hand, argues that the subject of student grades is
clearly a matter of academic policy. We agree.

The Petitioner has enacted a procedure for review of
academic decisions which is designed to preserve the due process
rights of students in a public college. See Board of Curators of
the University of Missouri v. Horowitz, 435 U.S. 78 (1975);
Reqents of Universitv of Michiqan  v. Ewinq, 474 U.S. 214 (1985).
Our Supreme Court has also recognized the right of university
administration to change the grading relationship between
students and faculty, Simmons v. Budds, 165 Conn. 507 (1973).
Although there is some effect on the work of bargaining unit
members, this is outweighed by the academic policy decisions
involved in the determination of student grades.
not a mandatory subject of bargaining.

Section 5.lg is

ISSUE 10:

ARTICLE 5 ACADEMIC FREEDOM AND RESPONSIBILITIES
Section 5.lh

"To this end the Board shall insure:... h. That each
faculty member shall have the right, authority, and
obligation to determine textbooks, subject to
department approval."

The Union argues that this provision is a mandatory subject
of bargaining becaus,e it addresses the way work is performed by
members of the bargaining unit. However, we conclude that the
selection of textbooks is a non-mandatory subject of bargaining.
The Petitioner's ability to determine questions of academic
policy allows it to determine the content of courses offered. As
part of this determination, the choice'of textbook may
essentially determine the content and level of the course. These
decisions are inherently part of the determination of academic
policy.

9
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IBSUE 11:

ARTICLE 5 ACADEMIC FREEDOM AND RESPONSIBILITIES
Section 5.li

"To this end the Board shall insure:... i. That each
faculty member shall have the right, authority, and
obligation to determine teaching and research methods
subject to meeting the objectives of the course and
evaluation by the Department Chairperson and the Dean
of Instruction.18

The question of teaching and research methods is a matter of
academic policy in the same way as selection of textbooks. The
Petitioner, in determining the content of offered courses, may
require particular teaching methods as a matter of educational
policy. This provision is a non-mandatory subject of bargaining.

IGSUE 12:

ARTICLE 5 ACADEMIC FREEDOM AND RESPONSIBILITIES
Section 5.lj

"To this end the Board shall insure:... j. That each
faculty member shall have the right, authority, and
obligation to determine teaching and research
materials, subject to meeting the objective of the
course and evaluation of the Departmental Chairperson
and the Dean of Instruction." I

This provision raises the same issues as the two previous
provisions. The question of determination of teaching and
research materials is a matter of academic policy, part of the
determination of the content and level of courses which will be
offered. The provision is a non-mandatory subject of bargaining.

ISBUE  13:

ARTICLE 5 ACADEMIC FREEDOM AND RESPONSIBILITIES
Section 5.lk

"To this end the Board shall insure:...k. That each
faculty member shall have the right and authority to
determine teaching and research materials, and audio-
visual materials subject to applicable budgetary
limitations."

This provision repeats the requirement of the previous
provision that faculty members determine teaching and research
materials and is a non-mandatory subject of bargaining for the
reasons stated above. The selection of audio-visual materials
does not present any significantly different issues and is also a
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non-mandatory subject of bargaining.

ISSUE 14:

ARTICLE 5 ACADEMIC FREEDOM AND RESPONSIBILITIES
Section 5.11

"To this end the Board shall insure:... 1. That the
content of each course shall be determined by the
department which offers the course, based upon
appropriate input from relevant sources and subject to
the programs, curricula and course descriptions and
objectives approved by the Board. A copy of each
course syllabus/outline shall be placed on file in the
office of the Dean of Instruction and shall be made
available to students upon request."

This provision requires Petitioner to delegate the
determination of course content to the department which offers
the course. The determination of course content is a matter of
academic policy and is a non-mandatory subject of bargaining.

ISSUE 15:

ARTICLE 8 (PROFESSIONAL WORKING CONDITIONS)

Section 8.1.1:

88 . ..The work year shall consist of two semesters (Fall and
Spring) each having 75 instructional, 4 final exam days and 2
professional days for a total of 81 days per semester...'@

Article 8, Section 8.11 is a mandatory subject of
bargaining, except that the question of whether there will be
four final.exam days is a question of academic policy and a
nonmandatory subject of bargaining.

The Petitioners concede at the outset of its brief
concerning this issue before the Labor Board that the total
number of days in a work year, including professional or "in-
service days", comprise a mandatory subject of bargaining.
Indeed, the United States Supreme Court has observed, when
discussing the duty to bargain as to hours of employment:

The particular hours of the day and the particular days
of the week during which employees may be required to
work are subjects well within the realm of wages,
hours, and other terms and conditions of employment

11



about which employers and unions must bargain.4

Given the fundamental nature of '@hours" as a subject of
bargaining, under C.G.S. §5-271(a)'  of the Act, we examine what
remains of the proposal which was still a subject of dispute, and
conclude that only the number of final exam days clearly
constitutes a question of academic policy thereby rendering it a
non mandatory, i.e. permissive subject of bargaining.

The State reiterates an argument present in an earlier
proceeding, Connecticut State Employees Assoc$ation  (P-3B Unit),
Decision No. 2804 (May 18, 1990),  on appeal, State of Connecticut
v. Connecticut State Board of Labor Relations, Docket No. CV-90-
037909 S (J.D. Hartford/New Britain), that the Connecticut
Supreme Court had concluded in the case of West Hartford .
Education Association, Inc. v. DeCourcy, 162 Conn. 566 (1972)‘
that llhourso@ were conspicuously absent from the legitimate scope
of bargaining under the Teachers Negotiation Act, thereby
removing any discussions of the school calendar from mandatory
negotiations.

We note that the parties to the instant proceedings had been
subject since 1975 to the scope of bargaining mandated by
C.G.S.S5-271(a)  (see footnote 7 supra) thereby obviating any
analogy which might otherwise be drawn between DeCourcy, and the
instant proceeding. This distinction is further underscored by
the DeCourcy  court itself which admitted that, but for the
exclusion of "hours" from the Teachers Negotiations Act, that
under any other definition these items would otherwise be subject
to negotiation as nconditions  of employment," DeCourcy, supra at
580.

4 Neat Cutters v. Jewel Tea Co., 381 U.S.676, 691,'59 LHHM
2376 (1965).

' Sec. S-271. Rights of employees and their
representatives. (a) Employees shall have, and shall be
protected in the exercise of the right of self-organization, to
form, join or assist any employee organization, to bargain
collectively through representatives of their own choosing on
questions of wages, hours and other conditions of employment,
except as provided in subsection (d) of section 5-272, and to
engage in other concerted activities for the purpose of
collective bargaining or other mutual aid or protection, free
from actual interference, restraint or coercion.

12
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ISSUE 16:

ARTICLE 8 (PROFESSIONAL WORKING CONDITIONS)
Section 8.3.5:

"Faculty members shall schedule at least three (3)
regular hours per week for consultation with students
at appropriate times. Each faculty member shall submit
his/her office hour schedule to the Department
Chairperson who will inform the Dean of Instruction of
the entire departmental schedule no later than one week
after the term begins."

From this proposal, we conclude that with regard to Article
8, Section 8.3.5, the first sentence concerns hours and is a
mandatory subject of bargaining. The second sentence is a
nonmandatory subject of bargaining.

This proposal is taken from identical language found in the
contract between the parties for years 1988-1990. In its initial
brief, the State noted that the work year and work day are set
out in the Collective Bargaining Agreement between the parties,
and acknowledged that hours of work are mandatory subjects of
bargaining. The State asserts however that the authority to
assign duties which are within a job classification are
fundamental to the operation of any public agency and also
implicate educational policy which it is the State's prerogative
to establish, citing City of Bridgeport, Decision No. 1485
(1977). Thus, ,the State characterizes the Union's proposal as
@@working with students during office hours" (State Brief at 24)
as being within the job descriptions of faculty members and
asserts that as long as the total number of hours have been
negotiated by the parties, that the allocation of duties within
those hours is a matter of managerial discretion. In the State's
view, the restriction which it perceives in the Union's proposal
on the number of student consultation hours interferes with the
State's right to determine what educational services it will
render to its student constituency and thus undermine its ability
to fulfill its public mission, citing City of New Rochelle,  New
York State PERB, 21 PERB 91 4592 (1988) (Petitioner's initial
brief, Exh.D)

The Union argues, and the State agrees, that the 3 hours
minimum student counseling requirement in its proposal is over
and above the Faculty members 15 contract hour per semester
requirement set forth in Article 2 of the parties! predecessor
agreement. The Union also argues that the proposal involves the
subject of workload, since it concerns additional professional
contact time with students and notes further that it is found
within the workload provisions (Article 8.3) of the collective
bargaining agreement. The Union concludes that workload is
clearly a mandatory subject of bargaining pursuant to C.G.S.S5-
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270 and DeCourcy, supra.

While acknowledging that the proposal concerns hours over
and above the contract hours negotiated in the contract, the
State reiterates its position that so long as the mandated
scheduling of office hours does not exceed the contractual limits
of seven clock hours or a 5 day work week as set forth in Section
8.2 of the Agreement, and is within the faculty member's job
description, that it involves the exercise of managerial
prerogative.

We have consistently held that workload as well as hours of
work constitute mandatory subjects of bargaining. See DeCourcy,
supra at 582, following Gallenkamp  Stores Co. v. lvLRB,  402 F2d
525 (9th Cir.) and have applied such analysis within the domain
of public education; see Redding  Board of Education, Decision No.
1922 (1980), and Bloomfield  Board of Education, Decision No. 2821
(1990).

The collective bargaining agreement between the parties
describes the work week in terms of class teaching contact hours
per week. Section 8.3.5 concerns additional contact hours in
addition to those set forth by the agreement. Additional contact
hours of work are a mandatory subject of bargaining just as the
original contact hours. The State does not contend here that the
minimum of three hours specified in Section 8.3.5 are too great.
Such a contention would lend credence to its argument that such
language impinges upon its managerial right to direct the amount
of time to be allocated to the counselling  of students or some
other educational activity.. However, within the context of
these parties @ collective bargaining relationship, contact hours
have an express meaning. Specifically, it connotates a period of
higher professional intensity or focus which is the culmination
of professional expertise. These duties, as opposed to other
less intense duties mentioned within the faculty position
description such as course preparation, revision, and research,
impinge significantly upon the conditions of work to such an
extent that by the terms of the parties' agreement, teaching
duties are measured in contact hours.

If we embrace the argument of the State that the number of
additional contact hours was non-negotiable so long as they are
included within the hours of work as set,forth  in the collective
bargaining agreement, such an interpretation would render the
full-time teaching faculty annual workload requirements of
Section 8.3.1 meaningless. Furthermore, the State's assertion is
based upon the false premise and perhaps a misinterpretation of
the contract, that full-time faculty work a traditional 35 hour
work week. Therefore, we conclude that the provisions of section
8.3.5 of the contract concerning additional student contact time
is a mandatory subject of bargaining.

14
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IBSUE 17:

ARTICLE 8 PROFESSIONAL WORKING CONDITIONS
Section 8.3.6

@@Participation by any faculty member in any extra-
curricular activity shall be strictly voluntary.
Faculty members are encouraged to participate in
extracurricular activities but no faculty member shall
be assigned to any particular extracurricular
activity."

The Petitioner argues that the assignment of extracurricular
activities is a matter of academic policy and that the assignment
of faculty members to participate in extracurricular activities
is a unilateral right of management.

Participation in and responsibility for extracurricular
activities will often have a significant impact on the workload
of teachers. Participation in extracurricular activities will
often determine hours of work. As a provision which directly
determines hours and workload of bargaining unit members, Section
8.3.6 is a mandatory subject of bargaining.

ISSUE 18:

ARTICLE 8 PROFESSIONAL WORKING CONDITIONS
Section 8.3.10

"No faculty member shall be required or requested to be
on campus when he/she is not scheduled for class hours,
office hours, or other professional responsibilities.*@

The Petitioner argues that this provision limits the right
of management to assign employees to duties within the scope of
their job specifications and that assignment within the
negotiated hours of work is not a mandatory subject of
bargaining.

The provision deals with hours of work and conditions of
work. What may be required of employees above and beyond "class
hours, office hours, or other professional responsibilities" has
an impact on the hours and workload of bargaining unit members
and is a mandatory subject of bargaining.
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ISSUE 19:

ARTICLE 8 PROFESSIONAL WORKING CONDITIONS
Section 8.3.12

II . ..In making a determination regarding the maximum
number of students assigned to a lecture section, the
Dean shall consider, in light of the nature and goals
of the course, the extent of individualized
instructional in-class student needs.

In making a determination regarding the maximum number
of students assigned to a laboratory section, the Dean
shall consider the number of fully equipped work
stations in that particular laboratory and the maximum
number of work station commensurate with safe operation
of the equipment, good learning conditions, and the
safety of the student.

There shall be reasonable equalization of the number of
students in sections of the same course, consistent
with students needs. Such equalization shall be
accomplished by the administration one time during the
three week period beginning one week prior to the first
day of classes and ending two weeks after the first day
of classes.8t

The Petitioner argues that class size is a matter of
academic policy expressly removed from the 'scope of mandatory
bargaining by P.A. 86-411. While conceding that DeCourcy
expressly notes that class size and teacher workload are
mandatory subjects of bargaining, the State contends that
DeCozzrcy  is of little precedential value in the present case.
Unlike DeCourcy, which was decided under the TNA, the present
case involves the State Employee Relations Act and a recent
legislative history expressly indicative that class size should
not be bargainable.

The content of an employee's work assignment is undoubtedly
a mandatory subject of bargaining, City of iUew London, Decision
No. 1322 (1975). Whether the State was free to make such a
change without negotiation does not mean that the subject matter
of the change was exempted from bargaining upon demand. The
subject matter here concerns not class size as the State asserts,
but seeks to specify certain factors which will be considered,
factors closely related to working conditions, such as the amount
of individualized in-class instruction and the number of work
stations in laboratories. Nowhere in the challenged language is
class-size specified or made the subject of negotiation. What
the language does contemplate is the equalization of class size
among bargaining unit members in order to avoid work load
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disparities, a fundamental mandatory subject of bargaining.

The State relies upon the case of West Irondequiot Teachers
Association v. Helsby, 7 N.Y.S. PERB 917014 (1974) (exhibit E to
its primary brief) as authority for its assertion that class size
is not a mandatory subject of bargaining. Since section 8.3.12
does not concern the establishment of class size, such authority
is irrelevant to the present discussion. However, West
Irondequiot is demonstrative of how scope of bargaining
determinations may vary dramatically from one jurisdiction to the
next due to the different language of the collective bargaining
statutes under which they arise, and the differing conclusions
reached by respective boards of labor relations, and courts. The
decision in West Irondequiot is diametrically opposed to the
language found in DeCourcy  at p.586, where the Connecticut
Supreme Court expressly determined that class size and work load
are mandatory subjects of bargaining under the TNA. The present
case of course involves neither the New York Act nor the TNA.

188UES 20-22:

The Union does not oppose the petitioner's claim that these
issues are nonmandatory subjects of bargaining.

ISSUE 23:

ARTICLE 8 PROFESSIONAL WORKING CONDITIONS
Section 8.3.17

"Faculty Grade Books shall be the property of the faculty
member."

Faculty grade books are used to record grades given to
students in courses. The Petitioner may need to retain grade
books to substantiate grades given to students if there are
subsequent questions or litigation. The possession of grade
books does not affect the wages, hours or conditions of
employment of members of the bargaining unit and is a non-
mandatory subject of bargaining.

ISSUES 24-29 were withdrawn by the parties.

ISSUES 30-31:

Respondent Union does not disagree with the Petitioner that
these issues involve permissive subjects of bargaining.

ISSUE 32:

ARTICLE 16 COMPENSATION
Section 16.1.1
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"The maximum hiring salary shall be thirty-five (35)
percent of the difference between the minimum and
maximum salaries added to the minimum salary."

This provision seems to address the question of wages.
Petitioner argues, however, that it is a non-mandatory subject of
bargaining, that it does not involve wages but involves a
limitation of management's right to hire and to select personnel.
Petitioner cites authority which establishes that a job applicant
is not an "employee" for purposes of collective bargaining and
that applicants are not part of the bargaining unit for which the
certified representative can bargain.

Petitioner concedes, however, that the Union "can restrict
the employer in the arrangements it may make with job applicants
for wages to be received after hire." (Brief, p. 39) In fact,
that is what this provision does. It does not dictate to the
employer who may be hired, but it does establish what wages
employees will be paid, after they are hired. At that time, they
are employees and their wages are a mandatory subject of
collective bargaining.

ISSUES 33-35 were withdrawn by the parties.

ISSUE 36:

ARTICLE 21 PROMOTION
Section 21.1.1

"Candidates for promotion to a higher rank shall be
screened by the Faculty Advisory Promotion Committee
for compliance with minimum objective qualifications as
set forth in Appendix A. If the requirement of three
(3) years industrial experience is waived in whole of
in part when an employee is first hired,such waiver
shall carry forward with respect to the basic
qualifications for promotion, but shall not be
applicable to industrial experience requirements under
any equivalent. It is acknowledged that teaching
personnel are no longer required to complete VIE-143,
Teaching of Technical Subjects.@'

This provision deals with criteria for promotion, a subject
we have long held is a mandatory subject of bargaining. City of
New London, Decision No. 2479 (1986). Petitioner argues that the
subject provision should be found to be non-mandatory because it
abridges management's right to establish new positions and
establish basic qualifications for those positions. We decline
to so find and the facts presented do not relate to the hiring of
new employees. The provision involves promotions of existing
employees, a mandatory subject of bargaining.
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ISSUE 37:

ARTICLE 21 PROMOTION
Section 21.2.1

"In granting a promotion to a higher academic rank, the
criteria for ranking eligible candidates and the
weights attributed to such criteria shall be as
contained in' Appendix A, subject to paragraph 21.2.2
below."

Petitioner argues that the provision does not "directly
relate to the promotional decision" (Brief p. 43) but speaks to
the basic qualifications for positions.
that the provision,

We agree with the Union
like the previous provision, involves

criteria for promotion 'and is a mandatory subject of bargaining.

ISSUE 38 was withdrawn by the parties.

ISSUE 39:

ARTICLE 22 (LAYOFFS)

Section 22.2.3.6:

"Notice of Layoffs. The Board shall give at
least twelve (12) months notice of layoff for
economic or programmatic reasons. S u c h
notice does not apply to a bumpee under
paragraph 22.2.4 below.11

It is well settled labor law both in this jurisdiction and
elsewhere, that the decision to effectuate layoffs for legitimate
reasons is a managerial prerogative.
No. 999 (1971);

Town of Stratford, Decision

No. 1116 (1973);
Town of Newington  Board of Education, Decision
West Haven Board of Education, Decision No. 1363

(1976); DeCourcy, supra at 583. It is equally well established
that procedures for layoffs and recalls are clearly mandatory
subjects of bargaining, see C. J. Morris, The Developing Labor
Law, 2nd Edition Vol. 1. The State complains here that a union
proposal that the employer give at least 12 months notice of
layoffs interferes with the exercise of the management right to
layoff. The State admits however, that it must negotiate
concerning procedures for effectuating layoffs, including order
of layoff, order of recall and any substantial impact on the
workload of remaining employees.
p-46)

(State Brief of January 15, 1991

The Union countered with the response that a proposal
concerning advance notice of layoffs is clearly a procedural
matter, distinct from the decision to layoff itself, and while it
admits that the State would certainly have to consider any
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contractual notice provisions while weighing the decision to
layoff, that such impingement is in fact no different than any
other layoff procedures to which the employer would have to
consider when making such a decision.

The Labor Board correctly concluded in keeping with
established case law that a notice proposal regarding layoffs was
a mandatory subject of bargaining concerning the procedural
aspects of the layoff decision itself, and that while an employer
might be required to give a 12 month notice, that above does no
more to remove it from the realm of mandatory subjects of
bargaining, than being required by an order of layoff provision
(see contracted provision 22.2.3.2) which would require an
employer to layoff his most expensive employees last. The
negotiability of layoff procedures and their associated
consequences are discussed extensively in Hamden  Board of
Education, Decision No. 2087 (1981),  and Connecticut State
Council of AFSA  Locals, Decision No. 2225 (1983).

ISSUE 40:

ARTICLE 23 (PAY, BENEFITS, RESPONSIBILITIES, AND
UTILIZATION OF PART-TIME FACULTY IN THE DAY DIVISION)

Section 23.4:

"Part-time faculty who are in the bargaining unit and
are scheduled to teach nine (9) or more contact/credit
hours shall schedule at appropriate times at least
three (3) regular office hours per week'for
consultation with students. Part-time faculty who are
in the bargaining unit and are scheduled to teach 7.0
or more contact/credit hours, but less than nine (9)
contact/credit hours, shall schedule at appropriate
times at least two (2) regular office hours per week
for consultation with students...."

Petitioner argues that this provision does not relate to
hours or workload but involves Petitioner's right to assign
duties within the job specifications of the faculty members and
to determine the extent of service it will provide.

The provision, like Issue 16 above, involves hours of work
and workload of part-time faculty who are members of the
bargaining unit. As a provision dealing with hours of work and
workload, it is a mandatory subject of bargaining Tom, of East
Haven, Decision No. 1279 (1975), and were expressly discussed in
DeCourcy, supra at p.586. This is particularly true in this
instance because the hours of work (i.e. the workload) described
in the proposal are described, not as hours of the clock, but
[student] contact/credit hours which serve to increase faculty
workload. See also C.J. Morris, The Developing Labor Law, supra
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at 404. We reiterate the rationale announced in Issue 16.

IBSUE 41:

ARTICLE 23 PAY, BENEFITS, RESPONSIBILITIES AND UTILIZATION
OF PART-TIME FACULTY IN THE DAY DIVISION
Section 23.5

Section 23.5:

"Erosion of the Bargaining Unit. The parties recognize
the Federation's legitimate concern in protecting
regular, full-time employees from displacement by part-
time employees. The,Board  further agrees, to the
extent provided by the next paragraph, that current
regular full-time positions shall not be eroded by
conversion into part-time positions. For the purpose
of this section "current" regular, full-time positions
is defined as the number of full-time positions
authorized and funded for the 1982-83 academic year.
Accordingly, work in a specific department which has
been traditionally and consistently performed by
regular full-time employees will not ordinarily be
performed by part-time bargaining unit employees,
provided that the foregoing shall apply only if:

(a) the quality of such work in the department is
presently and for the foreseeable future of such a
magnitude as to justify, in the discretion of the
Board, the employment of a regular, full-time employee;

(b) adequate funding is available, in the opinion of
the Board, to fill a regular, full-time position; and

(c) no additional restraints (including, but not
restricted to, limits on the number of approved faculty
positions, limits on the Board's authority to fill a
position) are advanced by legislative or executive
branch authorities to preclude such employment.

If the Board determines that adequate funding is not
available, and conditions of this paragraph are
otherwise applicable, the board shall sponsor and
support the appropriation of supplemental funds
adequate to employ a regular, full-time employee.
Similarly, the Board shall request the removal of
restraints advanced under sub-paragraph (c) above. The
use of part-time employees, including bargaining unit
part-time employees and non-bargaining unit part-time
employees will be a continuing subject of discussion at
the labor-management committee n!&etings.#'
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The Union characterizes this provision as a subcontracting
provision and argues, correctly, that a decision to contract out
bargaining unit work is a mandatory subject of bargaining.
However, most of the provisions discusses the transfer of work
from one bargaining unit member (full-time) to another one or
more bargaining unit member (part-time). Such conversion of
positions from full-time to part-time is, as Petitioner argues,
analogous to management's right to eliminate positions for good
faith economic reasons.

The portion of Section 23.5 which limits management's
ability to assign bargaining unit work to non-bargaining unit
part-time employees does address the issue of contracting out
bargaining unit work and is a mandatory subject of bargaining.

Accordingly, Article 23, Section 23.5 is a non-mandatory
subject of bargaining, except that the last sentence of the
section, which provides, '*The use of part-time employees,
including bargaining unit part-time employees and non-bargaining
unit part-time employees will be a continuing subject of
discussion at the labor-management committee minutes" is a
mandatory subject of bargaining as it relates to the use of non-
bargaining unit part-time employees.

ISSUE 42:

ARTICLE 31 ACADEMIC DEPARTMENTS AND DEPARTMENT CHAIRPERSONS
Section 31.1

"A department is an academic unit within the college
that has the responsibility and authority for all
programs and courses within an assigned area. Such
academic units/areas consist of those departments as
currently exist (September 19, 1984) or developed in
the future. See Appendix B attached."

The Union argues that the provision is a portion of the
definition of a department chairperson and addresses the duties
thereof. However, the provision does not even mention department
chairpersons but attempts to fix existing departments as of
September, 1984. The question of the organization of the
workplace is a matter at the core of entrepreneurial control.
The decision to eliminate or create a department is a matter of
academic policy. The provision is a non-mandatory subject of
bargaining.

ISSUE 43:

ARTICLE 31 ACADEMIC DEPARTMENTS AND DEPARTMENT CHAIRPERSONS
Section 31.2

"The department chairperson is the representative of
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the department. The chairperson shall be selected by a
majority of the full-time regular and/or tenured
members of the department. The results of said
selection shall be forwarded to the president for
appointment. If the president finds the selected
individual unacceptable, the president shall meet with
department members to discuss the reasons for finding
the individual unacceptable. If the president and the
department disagree, a second selection shall be made.
If the same individual is selected by the department
and the president does not approve of the results of
that selection, the president shall submit these
reasons in writing to the department.

If no resolution is forthcoming, the incumbent chair-
person shall remain as interim department chairperson.
If he/she is unable to serve, the president shall
choose an appropriate individual from outside the
department, to serve as interim chairperson while the
selection process continues. Such interim appointments
shall not continue for more than one (1) semester.

The chairperson serves for a term of three (3) years
and may succeed himself/herself.@*

The question of who shall serve as department chairperson
and how the selection shall be made is a matter of academic
policy which is secured to the determination of management. The
provision is a non-mandatory subject of bargaining.

ISSUE 44:

ARTICLE 31 ACADEMIC DEPARTMENTS AND DEPARTMENT CHAIRPERSONS
Section 31.3

" 1 . Hold regular departmental meetings at least once
p e r  s e m e s t e r .

2. Develop departmental budgets.

3. Administer the department in a manner which fosters
open communication with and between all faculty
members.

4. Organize departmental committees, when necessary,
for the development and operation of the department.

5. Encourage faculty members to develop innovative
teaching techniques, review department course
offerings, and make recommendations to the appropriate
college committee for new and/or revised courses or
curricula.
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6 . In concert with the Dean of Instruction,
participate in the identification and review of
candidates for vacancies in the department by
recommending suitable individuals for full, part-time,
temporary, and overload appointments in accordance with
affirmative action procedures.

7. Determine faculty assignments and recommend term
schedules in concert with the dean of instruction.

a . Confer with students as appropriate.

9. Confer with department members regarding texts to
be used and submit publication data to the dean of
instruction.

10. Orient faculty members to department policies and
procedures.

11. Consult with the librarian regarding library
holdings and make recommendations for additions and/or
deletions.

12. Furnish the director of admissions with the
department's recommended entrance and transfer
requirements and admission criteria.

13. Maintain liaison with the business and industrial
community, by meeting with the program advisory
committee.

14. Provide appropriate information to the dean of
instruction for use in publicizing departmental
activities. .

15. Conduct evaluations of department members
consistent with procedures presently existing as
outlined in Article 11 of the bargaining agreement.

16. Supervise the departmental technical equipment
inventory process.

17. Confers [sic] with members of the department to
determine the size of classes and laboratories and the
number of sections of each in accordance with Article
8.12.”

The parties agree that this provision provides a job
description for the position of department chairperson. The
Union argues that this constitutes a list of the working
conditions of department chairpersons. We find more persuasive
the Petitioner's argument that, in attempting to negotiate the
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duties of department chairpersons, the provision relates to
management areas of control. The duties of department
chairpersons have an impact upon the organizational structure and
academic policy of the institution, a non-mandatory subject of
bargaining.

ISSUE 45:

ARTICLE 31 ACADEMIC DEPARTMENTS AND DEPARTMENT CHAIRPERSONS
Section 31.4

1t . ..Effective July 3, 1986, Fire Technology at
Hartford, Norwalk, Thames Valley, and Waterbury shall
be merged into the Chemical Department at the same
college, Industrial Management at Waterbury and Norwalk
will be merged into the Manufacturing Department at the
same college, and the Nuclear Science program at Thames
Valley shall be a separate department..."

The Union argues that this is a mandatory subject of
bargaining because it deals with the job duties of department
chairpersons.

The provision attempts to limit the ability of the
Petitioner to organize or re-organize its institutions. The
organization of the institutions is a managerial prerogative at
the core of entrepreneurial control and may result directly from
decisions concerning academic policy. Therefore, the provision
is a non-mandatory subject of bargaining.

ISSUE 46:

ARTICLE 31 ACADEMIC DEPARTMENTS AND DEPARTMENT CHAIRPERSONS
Section 31.4.1

"Department chairpersons whose departments have
offerings in the evening division shall be compensated
per semester as follows:

Salary rate at 55% of the minimum of the Assistant
Professor salary range per hour divided by 480.

Cateaorv Comnensation  Hours

I 15
II 30

III 45
IV 60
V 75"

Article 31, Section 31.4.1 addresses the question of wages
for department chairpersons whose departments have offerings in
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the evening division. Petitioner points out that the question of
whether there is a day or evening division is a matter of
managerial prerogative and academic policy. While this is true,
it in no way relieves the Petitioner from the obligation to
bargain concerning the wages to be paid for work in any division.
The provision is a mandatory subject of bargaining.

ISSUE 47:

ARTICLE 31 ACADEMIC DEPARTMENTS AND DEPARTMENT CHAIRPERSONS
Section 31.5

"The implementation of this agreement concerning the
added duties and responsibilities of department
chairpersons shall not result in the reduction of any

sections historically offered by the department, any
increase in class or laboratory sizes and/or any
reduction of faculty positions.*'

This provision relates to the question of course offerings
and class size, which are questions of academic policy reserved
to the Petitioner. The provision is a non-mandatory subject of
bargaining.

ISSUE 48:

ARTICLE 31 ACADEMIC DEPARTMENTS AND DEPARTMENT CHAIRPERSONS
Section 31.5.1

"The Evening Division departmental activities
shall be performed by the Department
chairperson or departmental designee. If a
designee is selected, said designee shall
report to the department chairperson.

The professional working conditions shall be:

A. Work Year: Two (2) sixteen (16) week
semesters in the academic year.
B. Work week: Monday, Tuesday, Wednesday, *
and Thursday.
C. Work Day and Work Hours: Shall be
assigned by the department chairperson, shall
not be less than two (2) hours in any one
work day.
D. The summer school as regards these
departmental duties [and] responsibilities is
excluded from this agreement."

The Petitioner challenges this provision only on the basis
that it mandates an Evening Division and concedes that if
departmental activities are performed in the evening, the working
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conditions of those who perform them are mandatory subjects of
bargaining. The Union responds that it concedes that the
organization of the Petitioner's operation is for management to
determine, but argues that the provision is a legitimate proposal
concerning hours and working conditions.

The provision does not require the Petitioner to maintain an
evening division but does address the hours and working
conditions for employee working in the evening division. As
such, it is a mandatory subject of bargaining.

ISSUE 49:

ARTICLE 31 ACADEMIC DEPARTMENTS AND.DEPARTMENT  CHAIRPERSONS
Section 31.7

"OPERATING PROCEDURES

In order to facilitate the smooth coordination between
academic departments and the administrative process
necessary to conduct the department's business within
the college structure, written procedures shall be
developed, if they do not already exist, by the
college's administration in concert with the department
chairpersons. Upon request of a president, dean of
instruction, or a department chairperson,these
procedures shall be reviewed for clarity, efficiency,
and practicability.

This provision attempts to determine how the operating
procedures of the Petitioner's depa.rtments  shall be set. The
content and method of establishing such procedures are matters of
managerial prerogative and therefore are a non-mandatory subject
of bargaining.

ISSUE 50:

APPENDICES A, B, AND E - as set forth in full in
Decision No. 2901.

There is no dispute between the parties as to the mandatory
nature of the material contained in Appendix A, Section I.
However, Petitioner argues that Appendix A, Section IV and V, and
the Notes are non-mandatory subjects of bargaining. Sections IV
and V purport to set out the basic qualifications for positions
within the faculty bargaining unit. The determination of basic
qualifications for positions is a decision within the core of
entrepreneurial control. Sections IV and V are a non-mandatory
subject of bargaining. In addition, the Notes are a non-
mandatory subject of bargaining to the extent that they do not
relate to Section I.
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Appendix B sets out the reduced load for chairpersons in
departments. Petitioner argues that this provision restricts it
in its ability to establish or eliminate departments. There is
no direct limitation on the ability to establish and eliminate
departments. The provision is one concerning the workload of
bargaining unit members and as such is a mandatory subject of
bargaining.

Appendix E deals with procedures for bumping in the event of
a reduction in force. Since it lists departments into which
persons may bump, Petitioner argues that it restricts Petitioner
in its ability to establish, eliminate, or modify departments.
Such decisions are matters of academic policy. However,
Petitioner is obligated to negotiate with the Union concerning
procedures for effectuating a reduction in force if Petitioner
determines that such reduction is necessary. Appendix E is a
mandatory subject of bargaining.

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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!/ cv91  03948628 : SUPERIOR COURT

ji STATE OF CONNECTICUT, BOARD OF : JUDICIAL DISTRICT OF
jj TRUSTEES FOR COMMUNITY/
ii TECHNICAL COLLEGES

;: vs. : HARTFORD AT HARTFORD

!I CONNECTICUT BOARD OF LABOR
!i RELATIONS, ET AL : DECEMBER?/ , 1992
:

8
:1

MEMORANDUM OF DECISI8.i: COMMUNITY COLLEGE C

I ___ I _,-- G ~-----
Before the court are two consolidated cases. For the purposes

!\ of clarity of decision the court has rendered a'separate decisional
i:
i/
;I memorandum in the first of these matters, State of Connecticut v.);,
ii
;: Connecticut State Board of Labor Relations, D.N. 379709s.$

Therefore, only the second case, involving an appeal from certain
: I
ii decisions of the State Board of Labor Relations concerning a
‘it;
ii contract with Community College personnel will be addressed in this
3;
1: memorandum.
ii

This second case involves negotiations between the Federation

1: of Technical College Teachers, Local 1492, AFL-CIO (the lWnion'V1

-1:  and the Connec.ticut  Board of Trustees for Community/Technical
ri . .-_ _: :



colleges (the "Trustees"). The Board represents the higher

educational sphere in Connecticut and is an employer of members of 1
I

the collective bargaining unit exclusively represented by the i

defendant union under $5-270 of the General Statutes, the State

Employees' Relations Act, (llSERAII). The federation and trustees are

parties to a collective bargaining agreement that expired June 30, /

1990. bn or about January 18, 1990, the board and the Union began ,

negotiations towards a successor agreement. However, the parties !

were unable to reach an agreement, and the matter -went to

arbitration. On or about November 5, 1990, the Board filed a

petition for a declaratory ruling with the Connecticut State Board

of Labor Relations ("Labor Board") for a determination on whether

certain specified Union proposals for a successor collective

bargaining agreement were within the scope of mandatory bargaining

under SERA, specifically C.G.S. §5-272(a). On,or  about April 30,

1991, the Trustees appealed the Board of Labor Relations rulings

pursuant to the Uniform Administrative Procedure Act, §4-183  of the

Connecticut General Statutes.

The Labor Board ruled on seven proposals which are in :

controversy here; The Board determined the first six were subject

-.
2 .. ;c'.. . .::. ;,.

; ,.I . :. . :,'.:: ',.:._....'.I:
~,.::.~-:.:.';.:;;:.:-i...,..:. .,. ::- .:.
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to mandatory collective bargaining. The Labor Board ruled that the i

seventh, ttbumpingt'  proposal was only partially subject to mandatory ;

collective bargaining because l'bumpingll could not be used to I

restrict the institution's ability to reorganize.

The first union proposal involved the scheduling days during ;

the school year. Article 8, section 8.1.1 provided that there j

would be 75 instruction, 4 exam, and 2 professional days for a

total of 81 days of the semester. I

The second issue, Article 8, section 8.3.5, of the proposed

collective bargaining agreement involved the scheduling of student

consultation hours. The relevant part of the proposal stated that

faculty members were required to schedule at least three regular

hours per week for consultation with students.

The third proposal, Article 8, section 8.3.12, involved

assigning the maximum number of students.that  could be present in

any specific lecture section. The proposal called for equalization

of the number of students per class by the standard of student need

and number of students in comparable sections to be completed

within two weeks of the first day of classes.

The fourth proposal required that the Board give at least 12

months notice prior to layoffs for economic or programmic reasons. ..

The fifth proposal specified the number of hours of

consultation that a part-time teacher would be required to schedule

giiren  the number of credit hours that faculty member teaches.



The sixth proposal delegated the responsibility for Evening 1

If Division
I

Departmental Activities and also specified
!I

the 1
- iprofessional  working conditions of the employees.Ii!
ij Finally,

ji

the Labor Board ruled that the seventh disputed i

1 section of the-union's collective bargaining agreement concerning j

iibumping  within a department to be a mandatory subject of ;

,j bargaining,:/ except that it might not restrict the institution's

j!ability  to reorganize.
ij The plaintiff appellant claims that the

IjBoard'$  seven findings were essentially judgments about what the

ji law requires or forbids in bargaining with state employees,
!' and i

!ithat these judgments were legally incorrect.
# '!t
! ! The issues to be decided in this case derive from the same
.  .
iibasic question, are the union proposals of the collective i
!  :

l:bargaining  agreement mandatory, permissive, or illegal subjects of 1iI !
iibargaining. If the proposals are determined to be mandatory j
il

Yj subjects of bargaining, then the parties are required to bargain in

/igood faith. NLRB v. Wooster Division, Borg  Warner Corp., 356 U.S. /

i/342,  75 S.Ct. 718, 2 L. Ed. 2d 823. If the matter is found to be a i

lipermissive  subject of bargaining, then it is at the election of the

;'parties  as to whether the proposal will be bargained over and is f

ii not required to be-submitted to an arbitrator. General Statutes $5- i

;;278(g) (1). When proposals are subject to mandatory bargaining, :3
.:_

: : /
/
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/they will proceed, when in impasse, to arbitration as required by 1
I

II General Statutes §5-278(g)(l).Ii
In order for a proposal to be I

fi considered a mandatory subject of -bargaining, it must be within the j
8

1; scope of employee "wages,  'hours,
f' or conditions of employmentl~.  :

j!General  Statutes §5-272(c). I
I !ii
I Among those things whichhave been determined,to  be within the i

ii scope of conditions of employment are safety rules, employee work ;
-!
I/ loads, union dues, bonuses, effect of changeof workplace location, !

j/contracting out work, West Hartford Education AssIn.,  Inc. v. /
I !
;i DeCourcy, 162 Conn. 566, 582; layoffs, seniority,
i i

grievance :
::

ii procedures, holiday and vacation pay, shift premiums, sick leave, !
.
11 jury duty, pensions, severance pay, insurance coverage, seniority ,
ilI in promotions,
!i

transfers,discipline, discharge and grievances, /

I': Board of Police Commissioners v. .White,t' 171 Conn. 553:

In contrast, proposals that fall within the scope of

i! management prerogative do not warrant mandatory negotiations but,
1. .
i:
Instead, enter the category of permissive bargaining at the option I

I: of the parties. General Statutes 55-278(g)(l).  The third and final /

I; category of bargaining is the prohibited. or illegal area of i

!: bargaining, where labor statutes would‘be violated by bargaining j

ii about doing things that are prohibited by law. See Gen. Stat. SS- ;

ii 272(a) (51, or where the proposal would conflict with clear i

j[-provisions of other non labor statutes.
i! . Lieberman v. Boardof Labor !
.
"Relations, 216 Conn. 253.fiii
;:i!



No union can expect to stop the necessary operations of the
:

government of its state or bargain to violate its constitution or

laws or public policies which are the necessary policy consequence

of those laws', or case law interpreting those laws. DeCourcy,

supra; Lieberman, 216 Conn. 253 (1990).

The determination whether a union proposal is a mandatory :

subject of bargaining which affects wages, hours or conditions of f

employment cannot rise or fall on whether or not it has some effect ;

on something which would otherwise be solely management '

prerogative. Judged by this standard, no proposal would be I

mandatory and most would be illegal or at least entireiy

permissive. That is so because it is impossible to conceive of any 1

such proposal which would not have at least some impact on

management's prerogatives.

The policy decision that the State as sovereign would permit

collective bargaining to affect its management prerogatives was

made by the General Assembly when it adopted SERA in 1975, and it :

ought to be respected by courts of law., I

The test employed in interpreting the federally enacted

National Labor Relations Act in determining what is encompassed in I

the term "wages, hours and other conditions of employment"

finds them to cease to be mandatory bargaining subjects at the :

point where union proposals cross..the  border and infringe on the



I

"core  of entrepreneurial control.t' c.f. Fibreboard Paper Products i

Corp. v. NLRB,  379 U.S. 203, 85 S. Ct. 398, 13 L. Ed. 2d 233. ;

Governmental bodies are not entrepreneurial. Private business and

industry's'focus  and management depends on decisions from a person

who organizes; operates, and assumes the risk for business ventures

aimed at earning a profit. In contrast, decisions of governmental

units are circumscribed by a constitution and a body of laws which

dictate the purpose, 'manner, organization, and formof operation of

that branch of our government. Such units exist to fulfill som2

already outlined constitutional and statutory purpose, not some

profit making choice of purpose dictated by a private entrepreneur.

In light of such differences, the Fibreboard test is no:

always easily translated to establish the line in public employee

bargaining between mandatorily bargainable issues and those which

are merely permissive or actually prohibited. Since governmental

units must look to the grant of authority from a constitution c;:

statute as interpreted by the courts for their purpose and.

structure, then the right of public employees-to bargain about. ^
"wages, hours and other.conditions  of employment" ought to 55

circumscribed onlywhen provisions of some such source of authority

would be violated -or some public"holicy which would be the :

necessary consequence of the adoption of such laws would be

otherwise frustrated, or some prohibitedpractice proscribedby ths:

collective bargaining law would occur.
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There is a category of negotiable issues in which there is

I::
ii only a slight tangential relation to "wages,  hours, or conditions
ii
ii of employmentli,' but a substantial definite relationship to the

t: necessary political or managerial decision making power derived

1: from constitutional or statutory sources which public officials

[! need to be able to exercise unfettered to carry out the

ji constitutional or statutory duties required by their office. Thesea;
I! kind of issues bring into play the "balancing test"  employed by the
-:
ii State Labor Board. In these kind of situations, the Labor Boardz :'.

i "balances" collective bargaining requirements with the attainment

;of goals sought by other requirements of a constitutional or
,
f statutory provision, and stamps the subject non mandatory.

::
!:ii Generally, when an agency's statutory function and/or changing
: i
ficircumstances  require it to determine whether to exercise some
::
ii governmental function, it is a matter of non negotiable managerial

i; discretion even though it is exercised or implemented through

i
.

employees or in a way that affects employees may require mandatory

bargaining. Examples of suchmanagerialdiscretion include: whether

to conduct extra curricular school activities, and what, if any,

they would be, Deco&y,  supra, 585-587; whether to establish a
.

..paramedic  unit in a city fire department, Danbury v.::z

!’



j,
I

I‘1
/,International  'Association of Firefighters,I I.A.F.F., Local 801, et :
II
j/g , 221 Conn, 244; how much to appropriate for housiig  security,

iifi New Haven v. New Haven Police Local 530, 230 Conn. 597; whether to

&hut down a facility no longer needed, First National Maintenance !
i'
jjcorporation  v.
!i

NLRH,  452 U.S. 666, 686. However, when the agency

iidecides to hire a coach for an extracurricular school sport, or
Ij
}!staff  a paramedic unit in the fire department, or hire housing

isecurity  guards, or shut downa  facility whichbecomes unnecessary,

,rates of pay, promotional security, seniority in layoffs 'or any
I _. .
jother aspect of the employment necessary to implement that

idiscretionary  decisionmay require mandatory collective bargaining.

p employer Fust  bargain concerning proposals about how to

iimplement  its exercise of management prerogative only if the effect

!of the procedural proposal would not extinguish the employer's
I
iright to exercise that prerogative.

I
!

t I.

! This court will first take up the matters in dispute which

;involving  the "school  day" and llschool calendar" which present a

/common thread running through both consolidated cases. These terms

ihave acommoniy  understood meaning in'teacher contracts which are

jset out in the case law.
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The length of the school day is defined as the number of hours

during which a teacher is required to be in attendance.at  a school

each day. School calendar means the number of days and distribution

of days during which schools are in session or teachers may be

assigned to duties. DeCourcy,  supra, 580. I
I

The proposal atissue  concerning the school calendar reads as i

follows: I

ARTICLE 8 (PROFESSIONAL WORKING CONDITIONS)
I

Section 8.1.1: I

. ..The work year shall consist of two semesters (Fall"
and Spring) each having 75 instructional, 4 final exam
days and 2 professional days for a totaL  of 81 days per I
semester...

In its final "A" decision the Labor Board held that:

Article 8, Section 8.1.1 is a mandatory subject of
bargaining, except that the question of whether there
will be four final exam days is a question of academic
policy and a non mandatory subject of bargaining.

The import of this particular declaratory ruling is clear to i

the Court. The Labor Board has held that the proposed 81 day length

of each semester is a mandatory subject of bargaining, but that how I

many of the total days bargained for which will be devoted to exams :

is a matter of academic policy which the employer is free to j

bargain about if it chooses to do so, but is not a subject of '

mandatory collective bargaining. The court finds that this ruling ;

.



of the Labor Board is not legally erroneous and is made in

compliance with our law. Contract collective bargaining between the

trustees and the union'is  governed by provisions of the State

Employee Relations Act (SERA), 55-271,  which grants to employees /

the right to "bargain collectively through representatives of their ;

own choosing on questions of "wages, hours and other conditions of

employment.11 The language of this collective bargaining law is i

similar to and guided by similarly worded collective -bargaining

laws such as the National Labor Relations Act, Connecticut Labor

Relations Act, and Municipal Employees Relations Act. De'Courcv,

supra, 578-579.

The U.S. Supreme Court in interpreting the similarly worded ;

National Labor Relations Act held that:

The particular hours of the day and the particular days
of the week during which employees may be required to,
work are subjects well within the realm of wages, !
hours, and other terms and conditions of employment. ,
Meat Cutters v. Jewel Tea Co., 381 U.S. 676, 691, 59
LRRM 2376 (1965).

The Connecticut Supreme Court in DeCourcy  held that in the :

Teachers Negotiations Act, a distinct statute, governing only

teachers employed by towns and cities, where the legislature had :

omitted the wordB1lhourst' from the mandatory subjects of collective ;-. . . . I
bargaining set out in the statute, school day length and school [

calendar were thereby omitted. The Court agrees withthe defendants i.
that the policy decision as to whether these matters are proper i

subjects of collective bargaining has already'been  made when the
I
i

.

.
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liThe Labor Board maintains that this proposal affects workload and
:i

The Labor Board's "A" decision concludes that these hours of

consultation constitute an additional formof contact hours similar

to but less intensive than student contact hours and are therefore

within the penumbra of mandatory subjects of collective bargaining.

:
iitherefore  is a mandatory subject of collective bargaining, citing

I[ DeCourcy,  supra at 582; Gallen  Kamp  Stores Co. v. NLRB, 402 F2d.

j/ 525 (9th Cir.) and is applicable to public education cases.
!;
I//
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The Union agrees that workload is at issue and that the first

sentence of the proposal is a mandatory subject of bargaining.

The Trustees, on the other hand, contend that the first

sentence of this proposal is a non mandatory subject of bargaining

because designation of three hours per week for student

consultation is a managerial prerogative and that within the

permissible 35 weekly work hours, management only seeks to assign

work within the employee's job description.

The court is not clear from the record or the Labor Board's

ruling whether or not these employees are required to work a 35

hour, 7 hour per day, maximum work week at the school location.
_

Section 8-2 of the contract deals with the work day. It

appears to permit scheduling of work between 8:00 A.M. and 4:30
.

P.M. daily on a 5 day per week basis, and longer for certain new

hires. It is not clear whether this contractual schedule simply



I
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sets out the time within which classes may be scheduled or i

alternatively sets out total work hours during which the employee 1

is required to be on the premises at work. The Labor Board makes no

factual findings about this but hints that the State as 'employer :

may be mistaken in its view of what constitutes the work week. What !

the parties intended by their agreement can sometimes be

ascertained from how they implemented it and there is no solid

evidence in the record about that. This factual "premise" is key to

the decision this court must make as to whether the proposal only

affects an employer's exercise of a right to assign tasks.during
II
11 "clock hours"  or whether additionalworkload results. The matter is
ii
!i remanded to the State Labor Board for a factual finding concerning
Ii.:

,I! that  issue.  ,,Upon the making of such factual finding, the Labor

1' Board should make such a declaratory ruling as to mandatory
'!

j negotiability as is warranted by that finding and the applicableIt
ji law.
i.

1:

i.

!.
I '

IV.

The parties are also at odds over the Labor Board's decision:::
][  to rule the following proposal is a mandatory subject of

i' negotiation:
1;
ii ARTICLE-8 -PROFESSIONAL WORKING CONDITIONS
II: Section 8.3.12

In making a determination regarding the maximum
number of students assigned to a lecture session; the
Dean shall consider, in light of the nature and goals
of the course, the extent of individualized
instructional in-class student needs.

I



In making a determination regarding the maximum number
of students assigned to a laboratory section, the Dean
shall consider the number of fully equipped work
staticns  in that particular laboratory and the maximum
number of work stations commensurate with safe operation
of the equipment, good learning conditions, and the
safety of the student.

There shall be reasonable equalization of the number of
students in sections of the same course, consistent
with student needs. Such equalization shall be
accomplished by the administration one time during the
three week period beginning one week prior to the first
day of classes and ending two weeks after the first day
of classes.

i

The Labor Board's decision categorizes the proposal .as  one

relating to avoidance of work load disparity.

The Trustees declare that as far as they are concerned the

’ .

matter is one of ltacademic  policyl' and hence not within the scope

of mandatory ba'rgaining. 1

'The phrasing of both this proposal and the board's ruling may i
I

have something to do with the conundrum created by the house debate t

on a 1986 amendmentl to SERA creating binding arbitration as a

means of settling impasses on mandatory subjects of collective

bargaining. Although in DeCourcy  ,the judicial construction of

tlconditions  of employment" when linked with l'hoursl'  in a statute

clearly included class size among the list of encompassed working
. ,'

conditions, a proponent of the binding arbitration amendment

indicated it would not be in answer to a question posed on the

house floor. The court's view of this matter is that nothing in the

1986 amendment changed the "wage, hours and other conditions of
. .

1
L P.A. 86-411.

,



i
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employment"' language which Justice Ryan construed. The 1986

amendment didnot  exclude "class size" by any language incorporated

in i-t. In such a situation the court must. be guided by that

venerable maxim that when the language of a statute is clear,

courts must be guided by it and not some contrary intent in the

mind of some member of the General Assembly. Furthermore,

"conditions of employment" clearly include safety, workload and

distributionof the workloadamong the work force. DeCourcy,  supra,

586. i

The court finds the plaintiff's citations of decisions from1
i

:i

'lother states holding class size is not mandatorily negotiable
:.
]iinapposite  in light of differences between their holdings and our1jr
$own  case law and between the foreign laws these cases interpreted
:;
ii and the Connecticut collective. bargaining laws. The court adopts

!ithe reasoning set out in the separate Memorandum in the

'jconsolidated  case State v..( Connecticut State Labor Board, et al.

:'Some  of these other states do not include "hours" or "conditions of
.i
:j employment" within the list of mandatory bargaining subjects.

;jOthers provide for broad management prerogative-but let teachers
.;
'strike as 'a means to secure a contract. In others, binding

!i arbitration is not-mandatory after. 'bargaining impasses. These;
i!
'distinctions leave those cases of little value and this court

;]declines  to treat them as authoritative. '

i.
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V.

The union made's  proposal on layoffs as-follows:
,

"Notice of i

Layoffs. The Board shall give at.least  twelve (12) months notice of i

layoff for ecbnomic  or programmatic reasons. Such notice does not i

apply to a bumping under Paragraph 22.2.4 below.1f The Labor Board i

ruled that "[i]t  is well settled labor law both in this i

jurisdiction and elsewhere, that the decision to effectuate layoffs

for legitimate reasons is a managerial prerogative. Town of

Stratford, No. 999 (1971); Town of Newinqton Board of Education,

No. 1116 (1973); West Haven Board of Education, No. 1363 (1976);

DeCourcy,  supra, at 583." It is equally well established that

procedures for layoffs and recalls are clearly mandatory subjects

of bargaining. C.J. Morris, The Developinq Labor Law, 2 Ed. Vol. 1. i

The union maintains that the proposal regarding advanced notice of

layoffs is clearly a procedural matter distinct from the

iidiscretionary  management decision whether to make layoffs. While

lithe  union admits that the prior notice provision impacts the i

[idecision  to lay off, itmaintains that such impingement is in fact
:;1 ; .
i:no different than any other layoff procedures to which the employer
fi
!/would have to adhere-when making such's  layoff decision. This court :
::i,
!:agrees. The Supreme Court held in Board of Police Commissioners v.

1 White, 171 Conn. 553, 559, that "the  broad statutory term
i

,

i! .

._ -

. .



'conditions of employment"' may be construed to include the

question whether persons shall continue in employment; c.f.

Fibreboard Paper Products Corporation v. NLRB, 379 U.S. 203, 85 s.

ct. 398, 13 L. Ed. 2d 233. In dealing with a discharge case and 1

whether there was authority under a collective labor contract to i

provide for an arbitration proceeding concerning the discharge for

cause of certain police employees, in interpreting the analagous :

Municipal Employees Relations Act (MERA), the Connecticut Supreme 1

Court in the case of-Board of Police Commissioners of the City of ,j
. .

New Haven v. White, supra, stated that "of particular significance,

indicative of the statutory intention in the use of the term

'conditions of employment' is the report of the Interim Commission

to Study Collective Bargaining by Municipalities which led to the

adoption of Public Acts 1965, No. 159, which act included what is

now the General Statutes §7-470(c).  We may properly consider such

a report in determining the general intent of the legislature. 1

State ex rel. Pettigrew v. Thompson, 135 Conn. 228, 234, 63 A.2d  :

154; see also Bird v. Plunkett, 139 Conn. 491, 504, 95 A.2d  71.

With.respect  to themeaning of the term "collectivebargaining"  the

report stated:

A definition of collective'bargaining is also
included. The subject matter is to include wages,
hours and other conditions of employment. This
latter phrase is intended to include the entire

. . ” _‘..,.  . . .- ‘.
.‘, ‘,.

:. :; ..
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spectrum of conditions and benefits which apply to
public employment, in addition to the commonly
understood basic provisions relating to pay and
hours of work, including but not limited to:
seniority, grievance procedures, holiday and
vacation pay, shift premiums sick leave, jury duty,
pensions and severance pay, insurance coverage of
various kinds, seniority in promotions, transfers
and LAYOFFS..." (Emphasis provided.)

It is clear from this construction that the procedure for

ii implementing layoffs, once the decision to reduce the work force
.;I
:i has been made by an employer,! ! is a subject of mandatory bargaining.
'

The union proposal, while it may delay the layoff, does not

extinguish the right management has as its sole prerogative to

Ii determine whether a reduction in force will occur.

The Trustees' concerns about a twelve. month prior notice

'period is best. addressed in contract negotiations, or in

arbitration after any bargaining impasse, or by asking the

:I legislature to change the law. The court is satisfied, however,

*'that the legislative history andprior judicial construction of the

-terms "conditions of employment" provide solidground for the Labor

Board's declaratory ruling. .The court notes that the General

-Assembly has wisely returned to biennial budgets which lessens the

'possible interference with the exercise of this layoff right which

concerns the Trustees.

VI.

The Labor Board next ruled that a portion of the proposal for

I. Section 23.5 of the contract, limiting management's ability to

assign bargaining unit work to non bargaining unit part-time
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employees, -does address the, issue of contracting out bargaining

unit work and is a mandatory subject of bargaining. Specifically;

the Labor Board ruled that the proposal providing that 'Ithe use of

part-time employees, including bargaining unit part-time employees

and non-bargaining unit part-time employees will be a continuing

subject of discussion at the Labor-Management Committee minutes" is

a mandatory subject of bargaining.

The Supreme Courtaotedin DeCourcy,  supra, 582, that the NLRE

and the Courts have included within the term "other conditions of_.

employment" "contracting out of work."  Fibreboard Paper Producz-c--

Corporation v. NLRB, 379 U.S., 203. Simple logic dictates that this

be the case otherwise the employer at its discretion could so

atomize the work  force by replacing full-time with part-tix

employees that there would be nothing left of the bargaining unit.

VII.

The last proposal on which the Labor Board issu.zf -CT.

declaratory ruling concerns a proposed side letter, Appendix Z,

concerning Job ClassificationFor  Purposes of BumpingRights  wittillr-

Departments.

This court is of the opinion that whether the State of

Connecticut,' acting-through the Board of Trustees, will opera% a

particular educational facility, what educational programs it will

offer, and the basic qualifications of those who teach in each

progr=b are all matters within the prerogative of management, and

not mandatory subjects of collective bargaining.
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The Trustees maintain that because Appendix B sets forth i

program eguivalencies, it directly implicates matters of academic j

policy and management prerogative.

The Labor Board ruled that:

"'Appendix E deals with procedures for bumping
in the event of a reduction in force. Since it lists
departments into which persons may bump, Petitioner
argues that it restricts Petitioner in its ability
to establish, eliminate, or modify departments.
Such decisions are matters of academic policy.
However, Petitioner is obligated to negotiate with
the Union concerning procedures for effectuating a
reduction in force if Petitioner determines that
such reduction is necessary. Appendix E is a-
mandatory subject of bargaining.

The union admits that it is the Trustee's prerogative to make

a reduction in the work force, but contends that the procedure for

implementing any necessary layoffs to bring it about is a subject

of mandatory bargaining. The union contends that the proposal

language "It is understood and agreed that the term ' s CT.5

Department' used in layoff, Article 22, Item 4 (Bumping: a -Sa.mz

Department) - shall be construed in accordance with" Appendix 9:

nakes it clear that it involves procedure after layoff not academic

policy.

The existing contract provides for a system of bumping under

which  an instructor laid off at one'location  could "bump" a less

senior person in the same department in another location. The si5~

‘i letter known as Appendix E when read together with the contrtct
also provides for bumping into a different department within the
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same school location. * For example, in Hartford, Math 3, Physics,

Natural Science, and Chemistry I are all determined to be within

the l'same department" in the area of General Studies. See Appendix

l7n.
I

Appendix E may well be a subject of some permissive 1

bargaining. However, the court's opinion is that the Labor Board

erred in its declaratory ruling that it is a subject of mandatory
I

bargaining because the ultimate effect of such a ruling is that an 1

Arbitrator rather than the Board of Trustees by accepting the union 1
!

language would be able to determine the academic qualifications of i

a "bumping" I
instructor to teach another particular academic  course. !

That result would extinguish the necessary managerial decision ;

making power required of the Trustees' office which is expressed in !
I

* 22.2.4 Bumping. In lieu of layoff, a tenuredbargaining unit ;
member may bump bargaining unit members in the same or lower rank ;
or classification at the college who have less seniority than the
bumpor, as follows:

22.2.4.2 Different Departments at the Same College
If a member is deemed qualified by the Board to teach and/or

perform the job duties of a position or positions in a department '
other than his/her current department, at the same college, the
member shall be entitled to bump the least senior employee employed ;
in such position or positions.

Qualifications shall be determined as follows: A bargaining !.
unit member who feels that he/she is qualified to teach and/or
perform the job duties of .a position'in a different department 'as /
the same college shall submit to the Board a list of such 1
departments, accompanied by complete documentation regarding ths
nember's  qualifications, includingacademic preparation, industria: i
experience, and'prior teaching experience. The document used shall i
be submitted within forty-five (45) days after the effective date I
of the Agreement, in a format determined by the Board. Failure to ;
submit the list as required above shall constitute a forfeiture of
a.11  bumping rights. Within seventy-five (75) days after the
affective date of the Agreement, the Board'shall notify each j
employee  of its agreementor disagreement with'the.employee's  claim
,f qualifications. -..  . ,' : ,_
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I/ and implied from,Chapter 185 b of theGenera Statutes. 3 The power
‘I
II,! to set and determine the qualifications of instructors is central
;I

Chapter 18Sb of the Statutes and Section lOa- of the Statutes.

Whether a Math Instructor who has been laid off, as a part of

I -
i! to the Trustees' duties to administer these colleges as provided by

-! a reduction in force has qualifications and skills equivalent or /

; comparable to those necessary to teachcollege Chemistry and should i
:I !
ii be therefore permitted to "bump" another Chemistry Department 1.;
ii 1
ji employee is a matter of management prerogative about which it is ./

I! not required to negotiate in the form proposed in Appendix E. The: :

I! Trustees enjoy the sole prerogative to determine whether ot not to :
j

i! reduce the workforce.ii The trustees enjoy the sole prerogative to j

11 determine the qualifications of instructors. Union proposals about j
I:I.
j! how to-effect the reduction in force procedurally cannot have thz I

: effect of extinguishing management'sI : right to establish the
ii
'j qualifications of those persons who comprise the professional

i! staff, and still be a legally mandatory subject of collecti:z

:i bargaining..;
i:

: :

,

::
f
I

I :

1; 3 "[Bloard  of trustees shall administer the regional community ;
fi colleges and regional technical colleges and plan for the expansicz  1
!i and development of [these] institutions....Said  board of trustees !
!i shalldetermine who constitutes its professional staff...." Genera2 i
ii Statutes SlOa-72(a). . " I

._ '.


