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DECISION AND DISMISSAL OF COMPLAINT

On June 30, 1988, Local 1565 of Council #4, AFSCME, AFL-CIO
(the Union) filed a complaint with the Connecticut State Board of
Labor Relations (the Labor Board) alleging that the State of
Connecticut (the State) had violated the Act Concerning
Collective Bargaining for State Employees (the SERA) in that it
had "engaged  in a pattern of conduct which resulted in the
dismissal of Clifford Templeton who had been employed at the New
Haven Correctional Center" and further that "the dismissal of
Officer Templeton was based on retaliation for his concerted
Union activity".

A motion to dismiss was filed by the State on August 3,
1989, asserting that the complaint should be dismissed because
the termination had been upheld in binding arbitration. This
motion was denied by the Board in State of Connecticut,
Department of Corrections, Decision No. 2866 (1990).

After the prerequisite steps had been taken, the matter came
before the Labor Board for hearings on March 4, 1991, and May 22,
1991, at which times both parties appeared, were represented by
counsel, and were fully heard. Both parties filed written
briefs, the last of which wasreceived on August 6, 1991.



On the basis of the entire record before us, we make the
following findings of fact,
the complaint.

conclusions of law, and dismissal of

FINDINGS OF FACT

1. The State of Connecticut,
Corrections,

including its Department of
is a State employer within the meaning of the Act.

2. The Union is an employee organization within the meaning
of the Act and has at all material times been the exclusive
statutory bargaining representative for certain corrections
employees within the NP-4 unit.

3. The,parties  have had a series of collective bargaining
agreements, including the contract in effect during the events
involved herein, for the term July 1, 1985 through June 30, 1988.

4. Clifford Templeton was an employee of the State
Department of Corrections from about 1983 until his notice of
dismissal June 6, 1988, a dismissal which is the
instant complaint.

subject of the

5. Templeton was employed as a correctional
New Haven facility,
shift.

where he worked the midnight
officer at the
to 8:00 a.m.

6. Prior to 1985, Templeton served as a Union steward.

7. From 1985 until 1988 Templeton held a research assistant
position with the Union. During this time period he took care of
certain issues that were not handled by the contract stewards as
common grievances, such as forced overtime, lack of staffing,
search of personnel, health and safety complaints, civil rights
matters and various other matters involving the State employment
setting. He received paid leave when consulting with employees
on these matters.

8. From late 1987 until his termination notice of June 6,
1988, Templeton engaged in a number of activities and experienced
events culminating in his termination. These matters are set
forth chronologically below.

9. During 1987 and 1988 Templeton sent many letters to
senators and government officials, and routinely sent copies to
various state officials concerning the matters he was
investigating as research steward. Some of these letters were
posted on Union bulletin boards in conspicuous areas which
management could have observed.
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10. Templeton often drafted and typed letters for employees
who had been disciplined. The script characters of his
typewriter combined with a very distinctive writing style, would
make it obvious to any reader familiar with Templeton's own
letters that these employees' letters were typed by Templeton.

11. Sometime between January 1988 and May 1988, Templeton
drafted letters for a discharged employee named Cleveland Roach
to a state representative and a senator. During this time period
he also assisted another employee whose name he does not recall.

12. On November 29, 1987 Templeton wrote a letter to
Affirmative Action Officer Green (in the Corrections Department)
asserting that under the Federal Rehabilitation Act of 1973,
there had been discrimination against him due to his physical
handicap (epilepsy).
extended shifts.

The matter involved his assignment to work
He was unable to work these shifts, and

complained that the assignments had caused problems with his
medication. (Ex. 15) This was not a contract-based complaint.

13. In January br February 1988, Templeton filed a federal
administrative action alleging that the State had violated the
Rehabilitation Act in its handling of the overtime noted in the
previous Finding of Fact. He also filed a related complaint with
the Commission on Human Rights and Opportunities (Tr. 61,62)

14. On March 9, 1988, the New Haven Corrections unit
apparently responded to Templeton's November 29, 1987 letter, but
the response is not in the record evidence. (see reference in Ex.
13)

15. On April 4, 1988 Templeton wrote a letter to
Corrections Commissioner Lawrence Meachum concerning that March 9
response. He advised that he had contacted Senators Lowell
Weicker  and Christopher Dodd, and that he would be filing a
federal complaint for numerous violations of the Rehabilitation
Act. (Ex. 14)

16. Templeton drafted and typed a letter dated April 4,
1988 for co-worker Anthony Clark to Senator Dodd seeking
assistance in filing an employment discrimination complaint,
asserting the claim of denial of employment by introduction of
"artificial barriers" and describing adverse working conditions.

17. On April 12,
involving Templeton,

1988, an incident occurred at work
and it is that incident which the State

claims precipitated Templeton's subsequent discharge. (Details of
the incident are set forthin  Findings of Fact Nos. 27-32)



Y

18. On April 15, 1988 Corrections Personnel Administrator
Ralph Castellon sent a letter to Templeton referring to
Templeton's April 4 letter to Meachum, and noting that the
complaint had been under ongoing investigation.
this time this echelon,

[Apparently by
which oversees the New Haven unit, had

decided that its Affirmative Action officer would not take action
in response to Templeton's allegations of November 29, 1987.1
Castellon also commented that @) It is unfortunate that you
characterize our decision as indifference rather than a situation
where a legitimate difference of opinion exists."
(Exhibit 13)

19. On May 9, 1988 Templeton represented employee Anthony
Clark at an affirmative action hearing,
Rehabilitation Act.

a hearing related to the

20. A letter dated May 17, 1988 was sent from Corrections
Warden Thomas Warren to Templeton notifying him of a Loudermill
hearing for Templeton scheduled for May 23, 1988. The letter
advised that the purpose was "to provide you opportunity to
present mitigation for your role in a April 12, 1988 incident in
which you are being charged with neglect of duty." (Exhibit 16)

21. The letter was sent to the New Haven correctional
facility where Templeton worked, but he did not receive it until
the night of Saturday, May 21, 1988.
on several of the preceding days,

Templeton was not working
although the evidence does not

reflect whether he worked on May 19 or 20.

22. On May 19, 1988 a letter was delivered to Governor
O'Neil (dated May 18).
Martin,

The letter was sent from employee Laura
but it was drafted and typed by Templeton. She claimed

there had been an illegal search of her body for drugs, and that
the action also constituted sexual harassment. (Ex. 10) (At some
point Templeton also drafted for Martin a Request for Complaint
to the State Commission on Human Rights and Opportunities, as
well as a Title VII complaint. He also met with various elected
officials on the issue.)

23. A letter dated May 19 on the same subject (Martin) was
also addressed to Commissioner Meachum, but Templeton does not
recall, and the evidence does not show, when it was mailed or
delivered. (Templeton explained that his letters were not always
mailed [if sent at all] on the date they bear, as he postdates
letters and holds them for later mailing as necessary.)

24. A letter dated May 20 was sent from Governor O'Neill  to
Martin noting the receipt of her letter, and noting that it had
been forwarded to Commissioner Meachum.(Exhibit 11)
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25. A letter dated May 22, 1988 from Union Steward Arnold
to Warden Warren, drafted and typed by Templeton, was delivered
on May 23 at Templeton's Loudermill hearing. The letter
complained of inadequate notice of (or time for preparation for)
the Loudermill hearing as well as lack of specificity about the
allegations. (Ex. 18)

26. In a letter to Templeton dated June 6, 1988, Warden
Warren notified Templeton of his dismissal for neglect of duty,
with the dismissal to be effective June 20, 1988. The letter
gave an account of the incident on April 12, 1988. It also
referred to Templeton's August 6,
offense, and noted:

1987 suspension for the same

"At that time, you indicated that you were aware of the Post
Orders but decided to substitute your judgement for that of
the administration. Again during this incident, you
indicated that in your judgement this Post Order was not
effective. In addition you received counselling  for leaving
your cubicle door open when inmates other than assigned
detail men are in the area. Your refusal to follow these
procedures constitutes a neglect of duty which jeopardizes
the safety of the inmates and other staff."

(Ex. 17)

27.
12, 1988.

The discharge letter referred to an incident on April
On that date, Lieutenant James Foley entered

Templeton's @lblocklV at a time when some of the inmates under
Templeton's supervision were cleaning the area, and Templeton was
preparing other inmates to go to court. Foley asked Templeton
about the "gates" and Templeton stated that the gates were open
so the detail people could go ahead and clean up the unit.
(Tr.44)

28. Templeton was then called in to the office of the
administrative captain,
concerning the incident.

Moses Riddick,  who conducted an interview

29. A memorandum dated April 12, 1988 was written by
Captain Moses Riddick  concerning this interview. It includes
actual questions asked by Riddick  of Templeton on April 12, as
well as the answers provided orally by Templeton. At the
interview Riddick  read back the answers to Templeton to assure
that he had gotten the answers down correctly. (Exhibit 20) (We
credit this account as an accurate contemporaneous recording, and
we note that Templeton did not testify to the contrary.)

30. At that interview, Templeton admitted having opened the
doors for the corridor and dayroom  of B-unit simultaneously, and
provided an explanation for this opening which related to
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Y enabling  an easier  clean-up  period  --"With  the doors  open,  the
detailmen  could  go ahead  and accomplish  their  tasks  and I could
accomplish  mine."  (Ex.  20, p.2)

31. At the  interview  Templeton  also  challenged  the  legal
validity  of the New  Haven  Policies  and Procedures  on the  grounds
that  they  did  not have  legislative  approval.

32. At the Loudermill  hearing  on May  23, Templeton  also
challenged  the workability  of the rule.'

33. A grievance  concerning  Templeton's  June  1988  discharge
was  pursued  to arbitration, where  the Union  chose  not to raise
any claim  or present  any evidence  that  the discharge  was  in
retaliation  for activities  protected  by the Act. These  claims
were  not addressed  by the arbitrator.  (Exhibit  2).

34. The  arbitration  award  was issued  on February  13, 1989.
The arbitrator  concluded  that  Templeton  was  dismissed  for just
cause.

35. In her  analysis  the arbitrator  concluded  that  by virtue
of a prior  suspension, "the  grievant  was  aware  that  supervision
expected  him  to not leave  dayroom  and corridor  doors  open
simultaneously  to 'facilitate'  the work  of the cleaning  detail."

36. In her  analysis, the arbitrator  also  stated:

"1 find  it persuasive  that,  after  the  above  notice,  the
grievant  intentionally  engaged  in manually  overriding  the
mechanism  that  would  prevent  both  the corridor  doors  and the
dayroom  doors  from  being  open  simultaneously. I have  no
alternative  but to find  that  the grievant  has  violated  the
policy  in the  New  Haven  CCC Policy  & Procedure  Manual,
Chapter  2.lh,  Article  22, which  he knew  existed."

37. One  of the  prior  suspensions  referred  to by the
arbitrator  was  a 1987  suspension  for having  corridor  gates  open
simultaneously  and  without  inmates  being  secured  in their  cells.

1 Testimony  of Deputy  Warden  William  Marcinczyk,  Tr.11,  126:
"He understood  what  it was  he violated,  but he was  adamant  that  the
rule  was  not  -- was  not  a good  rule,  and that  he should  --there  was
no way  that  he could  get  his  clean-up  work  done  if he followed  that
rule. And  in order  to get  his detail  clean,  his blocks  clean,  he
had  to override  the  doors.1V Testimony  of Deputy  Warden  Pozzetta,
Tr. at 135: "Well  his explanation  was  that  he disagreed  with  the
rule. He knew  there  was  a rule;  he disagreed  with  the  rule,  and
that  he would  continue  to act as he had  because  he disagreed  with
that  philosophy  of operating  the jail."
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38. Templeton was also terminated in 1985 allegedly for
refusing to obey a direct order to prepare a written statement
concerning an incident. However, the termination was reduced to
a suspension, with the arbitrator ruling that although there was
just cause for discipline, "termination was too harsh a
discipline I@ (Ex. 3, page 5).

39. There have been no other terminations for the reasons
related to having corridor doors open at the wrong time, but no
evidence was presented concerning whether other employees had
committed this infraction nor their past disciplinary records.

CONCLUSIONS OF LAW

1 . The evidence was insufficient to establish that Clifford
Templeton was terminated for engaging in activities as Union
Research Assistant and/or various other activities pursued with
respect to employment in the State setting.

2. Since the Union did not meet its burden of proving that
Templeton was terminated for reasons related to protected
concerted activities no prohibited practice has been established.

DISCUSSION

The Union charges that the dismissal of Templeton was in
retaliation for his protected Union activity, and was imposed
"under the veil of a rule violation.l@ It claims that "No other
employee has ever been terminated for this particular infraction.
This is a case whereby the Department decided to take a minor
situation and use it to get rid of a loud mouthed employee.1@
(Union brief at page 8)

It is well established that if an employer takes adverse
action against an employee in retaliation for the employee having
engaged in protected activity, that action violates the Act and
constitutes a prohibited practice. City of Stamford, Decision No.
2303 (1984).
Dec. No.

See also Connecticut Yankee Catering Co., Inc.,
1601 (1977), Beebe School Transportation, Inc. Decision

No. 1731 (1979). It must be established that an employee's
activities were protected by the Act, see e.g. City of Stamford,
Decision No. 2303 (1984). The Complainant has the burden of
proving that the discrimination was due to that protected
activity -- or at least that the activity was a substantial
factor in bringing about the discrimination. Connecticut Yankee,
supra. In proving that the discrimination was due to protected
activity, the complainant may actually be demonstrating that the
reason given by the Employer for the adverse action is in fact a
pretext. See City of Stamford, Decision No. 1948 (1980),  State
of Connecticut, Decision No. 1823 (1979). Alternatively, the
employee may be proving that the protected activity was a
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substantial factor (rather than the sole factor) in bringing
about the adverse action, -- at which point "the burden is on the
employer to separate the two [reasons] and show that the
discharge would have occurred in the absence of the illegal
motivation.*V  Town of Windham, Decision No. 831 (1968). See also
Town of East Haven, Decision No. 2830 (1990) citing Town of
Greenwich, Decision No. 2269 (1984); Windsor Locks Police
Department, Decision No. 2836 (1990).

In determining whether a discharge is illegal under either
scenario -- pretext or Itsubstantial  part" -- we must examine all
of the facts surrounding the discharge in order to determine
whether the discharge was a prohibited practice. See Beebe
School Transportation, Inc., Decision No. 1731 (1979). Direct
proof of illegal motivation is seldom available or required. We
may also determine the inferences to be drawn from the testimony
and conduct of the parties, Town of Windham, Decision No. 831
(1968). See also Connecticut Yankee Catering, supra.

Turning to the instant case, it is clear that Templeton was
extremely active in taking various actions on behalf of
employees, and these were performed within his official Union
capacity. Many of the actions were pursued as alleged violations
of various statutes and constitutional provisions, rather than as
violations of the contract. We assume for the sake of argument
that these were all activities protected by the State Employee
Relations Act, but we find it unnecessary to reach a conclusion
as to their protected status, because we determine this case on
other grounds. Specifically, we conclude that the evidence is
insufficient to demonstrate that the real reason --or even one of
the reasons -- for Templeton's discharge, was retaliation for
engaging in those activities.

Our conclusion is based on an assessment of the reason given
by the State for Templeton's discharge, considered within the
context of his employment record and all the facts surrounding
the case. The June 6 discharge letter advises that he is
terminated for neglect of duty.
rule violation of April 12,

The letter goes on to cite the
1988, but stresses a) Templeton's

prior discipline and counseling for the same offense, and b) that
he chose to break the rule because he substituted his judgment
for that of the administration. The letter concludes "Your
refusal to follow these procedures constitutes a neglect of duty
which jeopardizes the safety of the inmates and other staff."
The entire thrust of this letter is that Templeton is being
discharged because he refuses to do what he is told, believing
that he has a better way. The evidence is insufficient to show
that this was a pretext. Specifically, the facts show that the
thrust of the letter is correct
the corridor doors open,

--Templeton did admit to leaving
but, when called to task by his

supervisors, he challenged the wisdom of the rule. While at some
point Templeton also claimed that the conduct did not violate the
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5 wording of the rule then in effect, which was slightly different
than an earlier version of the rule, the State's interpretation
is quite plausible --and perhaps correct.* Accordingly, there is
no reason to believe that the alleged rule violation was
contrived to disguise an illegal motive. Moreover, regardless of
the letter of the rule, the essence of the requirement which
Templeton was alleged to have violated -- creating an insecure
situation with respect to inmates and open doors -- was something
that Templeton knew from prior discipline to be unacceptable to
the State. Yet, Templeton persisted in that conduct.

In sum, the evidence does not support a conclusion that
meting out discipline to Templeton was a pretext. Neither is the
evidence sufficient to indicate that the severity of the penalty
-- i.e. discharge --
activities.

was tied to Templeton's union-related
Although the Union witnesses testified that others

had not been discharged for violation of this rule or comparable
rules,
sort of

no evidence was presented concerning employees who had the
disciplinary record -- and for similar offenses -- that

Templeton had. And this prior record erodes any argument that
discharge was totally disproportionate to the offense. While the
State could reasonably have chosen a penalty less severe than
discharge, the choice of discharge does not raise any negative
inferences given Templeton's disciplinary record -- much of which
involved the same type of misconduct, i.e. refusing to do what he
was told. We note that while the Union's  complaint alleged that
there was a "pattern of conduct" which resulted in Templeton's
dismissal, we do not find any illegal pattern, especially as the
prior discipline was again based on admitted conduct which we
believe would have resulted in discipline of any employee.

The Union argues that the timing of Templeton's discharge
with respect to the April 12 incident raised an inference' of
illegal motivation. We,  gave this argument careful attention
because (1) it struck us as very odd that Templeton heard nothing
about his "misconduct" between April 12 and May 21, when he
received notice of the Loudermill hearing, (2) Templeton was
extraordinarily active on behalf of employees during that same
time period, as well as from November, 1987 until that notice,
and (3) the State gave no substantial explanation for the lapse
in time, other than to say the process was somewhat longer than
in the usual case. However, for the following reasons, these
three factors cannot rise above being suspicious. It seems
obvious that on April 12,
rule violation,

management was very disturbed about the

that date.
as demonstrated by the investigatory interview on

Given Templeton's history and the fact that this

* This and other issues may have been raised in arbitration.
The parties, in an effort not to Velitigate" the arbitration, did
not delve into these issues and facts.
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would be perceived as a "repeat offense",
some discipline would ensue.

it was predictable that
We cannot imagine that in this

setting Templeton's conduct would have gone unpunished.
from that point,

Moving
then, we can find no link in the evidence

between the delay and the choice of termination as a penalty,
especially given Templeton's prior record. We note that the
notice of the Loudermill hearing predated Templeton's activity on
behalf of employee Martin so the evidence does not establish the
sort of timing that would support a conclusion that one action
taken by Templeton was the
discharge. (In fact,

"last straw"  which precipitated
the last major activity involving Templeton

which clearly fell before the termination was referenced in
Personnel Administrator Castellon's  April 15th letter, yet no
discharge immediately followed at that point). We have no
evidence to challenge the accuracy-of the May 17 date of that
notice.

In sum, while some suspicions are raised by the elapse of
time and the timing of the discharge with respect to an intense
advocacy by Templeton in the months before the Loudermill
the evidence falls short of creating an inference from the

notice,

timing. We also note that although Templeton's activities could
be expected to aggravate the State, the Union presented no
evidence of any expression of animus toward those activities.
Accordingly, and in light of all of the evidence we find
insufficient evidence to prove that the discharge of Templeton
constituted a prohibited practice, and hereby dismiss the
complaint.

O R D E R

By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Act Concerning
Collective Bargaining for State Employees, it is hereby

ORDERED, that the complaint herein be and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

s/Maraaret  A. Lareau
Margaret A. Lareau
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TO:

John Nord, Principal L.R. Specialist, DAS-OLR
One Hartford Square West

CERTIFIED (RRR)

Hartford, Ct. 06106

Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

Raymond A. Meany, Director of Personnel and L.R.
State of Connecticut
Room 403, State Office Building
Hartford, Ct. 06106

Peter Allen, L.R. Operations Manager, DAS-OLR
One Hartford Square West
Hartford, ct. 06106
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