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DECISION AND ORDER

On July 27, 1990, the International Brotherhood of Police
Officers, Local 443 (the Union) filed a complaint (Case No. MPP-
13,105) with the Connecticut State Board of Labor Relations (the
Labor Board) alleging that the Town of Newington (the Town) had
engaged and was engaging in practices prohibited by the Municipal
Employee Relations Act (the Act) in that it refused to abide by
an arbitration award allowing the Grievant, ,Officer  Margaret
Sauter-Seiler, to exercise her right to work the night shift on
the Newington Police Department. On October 5, 1991, the Union
filed a second complaint (Case No. MPP-13,291) alleging that the
Town had unilaterally instituted a policy on spousal and parental
supervision without bargaining with the Union in an attempt to
avoid complying with said arbitration award. A minor amendment
in Case No. MPP-13,291 was made at the hearing to specify the
subsections of §7-470a which allegedly had been violated.

After the requisite preliminary steps had been taken, the
matter came before the Labor Board for a hearing on February 4,
1991, at which time the parties appeared, were represented by
counsel and were fully heard. Both parties filed written briefs,
the last of which was received on March 11, 1991.



On the basis of the entire record before us, we make the
following findings of fact, conclusions of law, and order in Case
Nos. MPP-13,105 and MPP-13,291.

FINDINGS OF FACT

1 . The Town is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning
of the Act, and for some years has been the exclusive bargaining
agent for the uniformed and investigatory members of the Police
Department.

3. The parties had a collective bargaining agreement for
the term July 1, 1986 through June 30, 1990.

4. In the summer of 1990, the parties agreed to continue
the provisions of the 1986-1990 contract until 1992, with
amendments solely in the wage provisions.

5. The 1986-1990 contract and its successor agreement
provided for final and binding arbitration of grievances in
Article 22, Section C(2), Step Four.

6. In July, 1988, a grievance was filed by the Union on
behalf of Officer Margaret Sauter-Seiler, alleging that she had
been denied placement on the night shift, placement to which she
was entitled by virtue of her seniority.

7. It is undisputed that the Town denied the Grievant's
shift request because Sauter-Seiler's  husband, Sergeant Seiler,
was the supervisor on that shift, presenting a situation which
the Chief of Police believed was at odds with ttsound management
practice".

8. The grievance progressed to arbitration, with the award
issuing on May 24, 1990.

9 . The actual award, apart 'from the arbitrators'
discussion, provided as follows:

The Town of Newington violated the Collective
Bargaining Agreement between the Town and IBPO, Local
443 in refusing the grievant's  request to work the
night shift. The grievant is to be allowed to
immediately exercise her right to work the night shift.

(Exh. C)



10. In accordance with Conn. Gen. Stat. Section 52-420(b),
a party may file a motion to vacate an arbitration award within
30 days of the date of the award.

11. On May 30, 1990, grievant Sauter-Seiler gave Sergeant
Casioppo a memorandum stating:

"In view of the Labor Board decision of 5-24-90 (my bid
for midnights),
midnights.

I would like to know when I can go to

Please put your answer in writing"

(Exh.D)

12. On June 4, 1990, Casioppo sent Sauter-Seiler a memo
stating,
Newington

'IIn reply to your memo and our conversation, the Town of
is appealing the decision. No action will be taken

pending the outcome of that appeal." (Exh.E)

13. Based on legal advice that there was no basis for an
appeal, the Town did not file a motion to vacate the arbitration
award or an appeal.

14. The complaint in Case No. MPP-13,105, which alleged a
failure to comply with the arbitration award, was filed on July
27, 1990.

15. The "Discussion" section of the Arbitration opinion
based the award on the grievant's  seniority right to the night
shift, and noted:

11 . ..Prior to this case there has not been a policy at
the Newington Police Department which precludes
officers from serving under a relation. In fact, there
has been a history of family members supervising other
family members.

The Town has raised many valid concerns. However,
until such time as the Contract and/or the policy at
the Newington Police department is changed, the
Arbitrators are without a valid basis to deny said
shift request."

(Exh.C, p.6)

16. The Town interpreted the decision as an approval of the
need for, and wisdom of, a "no fraternization" policy and as a
recommendation and authorization for it to adopt a policy.
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17. The Town's interpretation was based on its reading of
the text on pages 4 and 5 of the Arbitration opinion, as well as
its reading of the Discussion section.

18. The text on pages 4 and 5 was actually the arbitrators'
summary statement of the Town's theory of the case, not, as the
Town thought, a statement of the arbitrators' views. (In
preceding paragraphs, the arbitrators had also summarized the
Union's theory.)

19. The arbitrators' views appear only on page 6 and 7 in
the "Discussiont@  and "Award"  sections.

20. After receiving legal advice concerning the proposed
substance of such a policy,' Chief Ganley then did adopt a policy
without negotiation with the Union.

21. The policy was issued on July 31, 1990, in a "Special
Order" to all personnel and stated in pertinent part:

SUBJECT: Prohibition Against Certain Types of
Emnlovee/SuDervisor  Relationshins

Based on a decision of the State Board of Mediation and
Arbitration Case No. 8889-A-100, May 24, 1990 reference
the last paragraph, the policy of the Newington Police
department shall be as follows:

No employee shall have as a direct
supervisor, a person who is related by marriage,
or a person who is their parent(s), or a person
who is their child.

(Exh.G)

22. The Town believed in good faith that if the Chief
adopted this written policy, it would then be entitled to bar
Sauter-Seiler from the night shift due to the fact that she would
be supervised there by her husband.

23. Sauter-Seiler was the only individual directly af.fected
by the Chief's July 31, 1990 order.

24. Based in part on the existence of the order, the Town
has continued to refuse to assign Sauter-Seiler 'to the night
shift.

25. The contracts between the parties contained the
following clause:
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ARTICLE III. MANAGEMENT RIGHTS

3.0 It is recognized that the.Town, through its Chief
Executive and Chief of Police will continue to retain
the rights and responsibilities to direct the affairs
of the Department in all of its various aspects, except
those specifically abridged or modified by this
Agreement. Such rights and responsibilities are
inherent in the Chief Executive and the Chief of Police
by virtue of statutory and charter provisions,
consequently, actions with respect to such rights and
responsibilities are not subject to review, except
those specifically abridged or modified by this
Agreement.

(Exh.B)

26. The contracts also contained the clause Article VI
Hours of work,
following:

which contained extensive provisions including the

6.3 Before any changes in working hours and
periods are made, due consideration shall be
given to the needs of the Town, the effect
upon members of the bargaining unit either
individually or collectively, the
requirements of private jobs, and other

factors that may be relevant to the
particular problem.

xxx

6.6 For the purpose of this section, "night
squad" shall mean a shift team contingent of
Patrol Division personnel under unified
command consisting of such police officers,
master police officers, public safety
dispatchers,
dispatchers,

senior public safety

determine;
and supervisors as the Chief may

"appropriate rank" shall mean
comparability between the rank of an employee
and the rank called for to accomplish
staffing of a squad. Nothing herein shall
abridge the right of the Chief to assign
Patrol Division personnel to patrol, tactical
or emergency duty supplementary to squads and
for specified shifts. The features of the
night squad plan are:

xxx
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6.6D The night squad shall be manned by personnel
of appropriate rank who volunteer to the
extent that they are available. If, when a
night squad opening occurs, there are more
volunteers for the night squad than there are
assignment slots appropriate to the rank of
such volunteers, rank seniority, as defined
by Article XXI, shall determine preference.

xxx

6.6E A volunteer assignee of the night squad shall
retain his/her assignment to the night squad
for as long as he/she chooses, provided
he/she shall remain an employee in good
standing and provided further that he/she
shall serve for a tour of duty of not less
than four (4) months, except as expressed in
paragraph L.

CONCLUSIONS OF LAW

1 . An employer who refuses to comply with a valid grievance
arbitration award commits a prohibited practice under Section 7-
470a(6) of the Municipal Employee Relations Act.

2. In the face of an allegation of a refusal to comply with
an arbitration award, we will interpret the award to ascertain
what it requires and then determine whether the Respondent has
complied with those requirements.

3 . Here the Respondent was required by the May 24, 1990 *arbitration award to assign Margaret Sauter-Seiler immediately to
the night shift and it failed to make that assignment, thereby
committing a prohibited practice.

4. The Town of Newington instituted the July 1990 Wo
fraternization" policy to circumvent the arbitration award's
requirement that it immediately assign Sauter-Seiler to the night
shift, and thereby committed a prohibited practice.

5 . An employer has a duty to bargain concerning substantial
changes in major terms or conditions of employment made during
the term of an existing collective bargaining agreement.

6 . Here the "no fraternization" policy represented
substantial change in a major condition of employment, a matter
which was a mandatory subject of bargaining.
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7 . Since the policy was instituted without bargaining,
since it was not permitted by the contract, and because we find
no other valid defense, the institution of the policy represented
an illegal unilateral change and a prohibited practice.

8. The Town presented a frivolous and non-debatable defense
by its failure to assign Sauter-Seiler to the midnight shift for
the period prior to the institution of the July 1990 policy, and
accordingly, it is ordered to pay half of the Union's attorney's
fees and costs to the Union for its pursuit of the complaints in
this case.

9 . Although we reject the Town's defense to its July 1990
institution of the policy, we do not find that defense frivolous
and non-debatable.

DISCUSSION

The Union here charges in two related complaints that 1) the
Town is illegally refusing to comply with an arbitration award
requiring the assignment of Officer Sauter-Seiler to the night
shift and that 2) the Town breached itsduty  to bargain with the
Union when it unilaterally instituted a policy which barred
employees from serving under the supervision of certain
relatives.

It is well-established that the failure to comply with a
grievance arbitration award constitutes a prohibited practice
under the Municipal Employee Relations Act which expressly
provides in Section 7-470(a) that l'Municipal  employers or their
representative or agents are prohibited from: . ...(6) refusing to
comply with a grievance settlement, or arbitration settlement, or
a valid award or decision of an arbitration panel or arbitrator
rendered in accordance with the provisions of section 7-472".  We
have interpreted this section to refer to grievance arbitration
awards. City of Willimantic, Decision No. 1795 (1979).

Our prior decisions have made it clear that when a party
charges that there has been a refusal to comply with an
arbitration award, we will interpret the award to ascertain what
it requires. Quite simply, we will then determine whether the
respondent has complied with those requirements. City of
Willimantic, supra. We will not find a valid defense in the fact
that a party's action or inaction, while departing from our
interpretation of the award's requirements, resulted from either
a good faith or plausible interpretation of the award. Weston
Board of Education, Decision No. 2678 (1988); Hartford Board of
Education, Decision No. 2683 (1988).'

1 In Weston and Hartford, supra, we resolved certain
inconsistencies in past case law. We made it clear that under all
of our public sector acts, it is sufficient for a complainant to
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In this case, we interpret the 1990 arbitration award to
require the immediate assignment of Sauter-Seiler to the night
shift. The Town failed to meet that requirement but instead
continued to bar Sauter-Seiler from the shift. It did not even
file a motion to vacate the award, concluding that there was no
violation of public policy or other valid basis for appeal.*
Rather, it simply declined to make the assignment. There is no
valid defense in its firm belief that the assignment of
Sauter-Seiler to a shift under her husband's command was a
compromise to proper police services (Tr. at p. 12 & 13) -- it
had already raised that defense in arbitration and lost. To
raise it again is frivolous. Neither is there validity to the
defense that it did not assign Sauter-Seiler because it chose to
institute a new policy. We discuss the @'new policy8! issue in
detail below, but here we note that even if that defense had been
valid after the policy was instituted, there was still a 2 month
period between the award and the policy during which
reinstatement would have been required.

In sum, we find that the Town's defense to its failure to
assign Officer Sauter-Seiler to the night shift from the date of
the award until the issuance of the new policy is thus frivolous
and non-debatable.
decisions,

Accordingly, and in keeping with our past
we order payment of a portion of the Union's

attorney's fees.
(1982).

Killingly Board of Education, Decision No. 2118
We determine the portion to be one half of the Union's

attorney's fees in pursuing these two complaints.

The second complaint (Case No. MPP-13,291) involves the
institution of the July 31st policy barring certain kinds of
relatives from the supervisor-subordinate structure. The facts
demonstrate that the policy was instituted at that point in time
to avoid compliance with the arbitration award's requirement of

meet an objective test of whether there has been compliance with a
settlement agreement,
repudiation,

rather than establishing that there was
subjective bad faith, or an implausible interpretation

of the settlement on the Respondent's part. This objective
analysis also will suffice in cases alleging refusal to comply with
grievance arbitration awards as well as grievance settlements. We
have not distinguished between awards and settlements in the past
and see no reason to do so under the objective analysis which we
uniformly apply now. See e.g. Willimantic, supra.

* See Town's opening statement, Tr. at p-10
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placing Sauter-Seiler on the night shift.3  Of course, the policy
also represented something that the Chief had an interest in
implementing for the long-term as well. We wish to make it clear
that nothing in this decision either condemns or applauds the
wisdom of a no-fraternization policy. However it was a
prohibited practice to institute the policy as a direct means to
circumvent the award. See Thomaston Board of Education, Decision
No. 2660 (1988), aff'd.  in Board of Education of the Town of
Thomaston v. State Board of Labor Relations et al, 217 Conn. 110
(1991) ; see also New Haven Board of Education, Decision No. 2923
(1991).

Also, we conclude that such a policy represents a mandatory
subject of bargaining, since it impinges deeply on employees'
working conditions and we find that employee interest is not
outweighed by any need of management to act unilaterally on this
matter. Town of East Haven, Decision No. 1279 (1975). We note
that the Town has not challenged this concept, but rather argued
that the management rights clause permitted unilateral action, an
argument we address below. Since the evidence established that
the policy represented a substantial change from.the past, and
since it was instituted unilaterally without bargaining, the
institution constituted a prohibited practice, even aside from
the Town's motives.' Town of Newington, Decision No. 1116 (1976).
We reject the defense that the institution of the policy was
permitted by the contractual management rights clause or any of
the clauses concerning shift assignments, finding those clauses
lacking.the specificity needed to constitute a waiver by the
Union of its right to bargain. City of New Haven, Decision No.
1342 (1975); Town of Wethersfield, Decision No. 1418 (1976).

We also conclude that there is no valid defense in the
City's good faith belief that the arbitrators thought the City
should adopt a "no fraternization" policy. Our decision does not
rest on whether or not the Town was correct in its interpretation
that the arbitrators believed the policy was desirable. The
arbitrators never commented about what mechanism could be used to
adopt a policy--and they certainly did not state that such a
policy was exempt from collective bargaining. (Even if the
arbitrators had commented on these points, it is not clear that
such would raise a valid defense.) Even if the Town believed in
good faith that it had a valid defense, it was incorrect - the
Town had a duty to bargain. Although we reject that defense, we
do not deem it frivolous and consequently do not award attorney's

3 See Town's brief at page 2, wherein it states: I' . ..the Town
Police Department implemented a written policy on fraternization
rather than move for a rehearing or appealing the award." See also
Town's opening argument, Tr.p.12-13;
Ganley, Tr.p.19,20.

similar testimony by Chief
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fees concerning this aspect of the complaint.

ORDER

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the Town of Newington:

I. Cease and desist from:

(a) Failing to comply with the arbitration award
requiring the immediate assignment of Margaret Sauter-
Seiler to the night shift;

(b) Instituting and implementing a "no
fraternizationlt policy in order to avoid the
arbitration award's requirement that Sauter-Seiler be
assigned to the night shift;

(c) Failing to bargain with the Union concerning
instituting and implementing any properly motivated %o
fraternizationI  policy;

II. Take the following affirmative action which the Board
finds will effectuate the policies of the Act:

(a) Comply with the Sauter-Seiler arbitration
award by immediately assigning Sauter-Seiler to the
night shift if she still desires that assignment;

(b) Pay to the Union half of its costs and
expenses incurred in the investigation, preparation,
presentation and conduct of these complaints, including
the following costs and expenses incurred in these
proceedings; reasonable counsel fees, salaries,
witnesses fees, transcript costs, travel expenses and
other reasonable costs and expenses to be determined in
a compliance hearing before this Board in the event the
parties are unable to agree upon the amount in question
within thirty (30) days of the receipt of this Decision
and Order;

(c) Post immediately in a conspicuous place where
members of the bargaining unit customarily assemble,
and leave posted a copy of this Decision and Order in
its entirety;
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(d) Notify the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200
Folly Brook Blvd., Wethersfield, Ct., within thirty
(30) days of the receipt of this Decision and Order, of
the steps taken by the City of Newington to comply
therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low, Chairman

s/Susan R. Meredith
Susan R. Meredith

s/Maraaret  A. Lareau
Margaret A. Lareau

TO:

Dominic M. Mazzoccoli, Mayor
Town of Newington
Town Hall, 131 Cedar Street
Newington, Ct. 06111

Keith Chapman, Town Manager
Town of .Newington
Town Hall, 131 Cedar Street
Newington, Ct. 06111

Catherine Monschein, Attorney
Local 443, IBPO
1800 Silas Deane Highway, Suite 172
Rocky Hill, Ct. 06067

Frank R. Borowy, Esq.
Nassau, Borowy and Griffith
33 Cedar Street
Newington, Ct. 06111
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