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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

NORWALK BOARD OF EDUCATION

-and-

LOCAL 1042 OF COUNCIL #4,
AFSCME, AFL-CIO

Case No. MPP-12,246

Decision No. 2956

November 1, 1991.

A P P E A R A N C E S :

Robert Murphy, Esq.
for the Board of Education

Barbara J. Collins, Attorney
for the Union

On June 28, 1989, Local 1042 of Council 84, AFSCME, AFL-CIO
(the Union) filed a complaint with the Connecticut State Board of
Labor Relations (the Labor Board) alleging that the Norwalk Board
of Education (the School Board) had engaged and was engaging in
practices prohibited by the Municipal Employee Relations Act (the
ActI t including Section 7-470(A) (2),  (4),  and (6). In substance,
the complaint alleged, with regard to the use and pay of a
maintenance man assigned to do work monitoring a boiler, that the
School Board had "engaged in direct negotiations with an
employee, without notice to the Union and negotiated an agreement
that directly affected the wages and hours of Custodial Workers,
and altered the terms of the collective bargaining agreement
between the parties."

After the requisite preliminary administrative steps had
been taken, the parties appeared before the Labor Board for a
hearing on September 11, 1990. Both parties were represented by
counsel at the hearing and were provided a full opportunity to
adduce evidence, examine and cross-examine witnesses, and make
argument. Both parties filed briefs, the last of which was
received on December 13, 1990.



On the basis of the whole record before us, we make the
following findings of fact, conclusions of law, and dismissal of
the complaint.

FINDINGS OF FACT

1. The Norwalk Board of Education is a municipal employer
within the meaning of the Act.

2. Local 1042, Council 4, AFSCME, AFL-CIO is an employee
organization within the meaning of the Act.

3. For many years and at all times relevant to this case,
the Union has been the exclusive bargaining representative for
the custodial and maintenance staff and monitors employed by the
School Board.

4. At the time the instant dispute arose, there was a
contract in effect for the term July 1, 1987 to June 30, 1990.

5. The dispute herein centers around the assignment and pay
given to maintenance employee Joseph Mann in March, 1989.

6. On March 10, 1989, Maintenance Coordinator Charles
Klepacky asked Mann to start work one-half hour earlier than
usual during the week of March 13 to monitor the start-up of the
boiler at the Brien McMahon High School.

7. The monitoring was needed because the schools had
received a delivery of oil contaminated with sludge, which had
been causing and threatened to cause clogged nozzles and boiler
malfunction.

8. Mann was customarily assigned to McMahon High School on
the shift running from 7 a.m. to 3:30  p.m.

9. In compliance with Klepacky's  request, from March 13
through March 17, 1989, Mann reported to work at 6:30 a.m. to
make sure the boiler was working before this school opened at
7:30 a.m.

10. For the extra half-hour of work that Mann worked on the
five days at issue, totaling two and one-half hours, the School
Board paid Mann at the overtime rate of "time and a half."

11. At McMahon High School and Norwalk High School,
maintenance employees are the unit members specifically
responsible for repairing and maintaining boilers. The job
description of maintenance personnel (Ex 3, p. 10a) lists among
the duties: "oil  burner repair and trouble shooter;', and "boiler
furnace repair". Mann typically spent an hour each day in the
heating season tending to the boiler.
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12. At these two high schools the head custodian would
ordinarily only be involved in boiler maintenance and repair if
a)he was called in by the Sonitrol automatic reporting system to
attend to an unanticipated problem during off-hours or b)if the
maintenance man was sick or not in attendance during regular
hours.

13. Head custodians do regular burner and maintenance
repair only where the school is not assigned a maintenance man.

14. On March 21, 1989, the Union filed a grievance on
behalf of Mann. In effect, the grievance claimed that rather than
being paid "time and a half" for the hours worked, Mann should
have been paid three hours "call-back pay"  for each of the five
days that he began work one-half hour before the start of the
shift. (Grievance -- Exhibit 4)

15. "Call-back pay" is set forth in the provisions of
Article I, Section H, of the 1987-1989 collective bargaining
agreement, which provides, as a section under the heading "Wages
and Hours":

H. After an employee has completed the scheduled
tour of duty and has left the work site, should he/she
be called back to work, he/she will be compensated at
time and a half for a minimum of three (3) hours.

Employees who perform additional work because
substitute custodians cannot be provided shall receive
a minimum of two (2) hours pay following their regular
tour of duty at the overtime rate.

16. Sec.tion C of Article I provides:

c. Any work performed beyond a regular work day shall
be compensated for at one and one-half (1 l/2) times
the regular hourly rate.

4. Section B of Article I provides in pertinent part:

The regular work week shall be forty (40) hours for day
assignment, and the regular work shall be eight (8)
hours each, Monday-Friday, 7:00 A.M. to 3:30 P.M. with
one-half hour for lunch period when schools are in
session, or lo:30  A.M. to 7:00 P.M. with one half (l/2)
hour for lunch period...."
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17. The grievance was processed through the lower steps of
the grievance procedure to Step 4 (see Article 1X Exhibit 3). At
Step 4 the School Board denied the grievance on May 18, 1989
based on its conclusion that the claim did not fall within the
"call back" provision.

18. Thereafter, the grievance was not pursued by the Union
to Step 5, binding arbitration, an option provided in Article IX.

19. Two years before the instant dispute, there was another
dispute concerning overtime for Joe Mann, who had started his
shift early. The issue was complicated by the fact that Mann had
also left work early on those days, and had apparently received
call back pay due to what the School Board claims was an error.

20. A grievance was filed about this earlier incident on
April 1, 1987, with the Superintendent's response at Step 3 that:

"Mr. Mann will keep the 3 hour per day call back paid
to him. Payroll will deduct one hour per day at
straight time the hours during which Mr. Mann left
early.

The administration reaffirms its position that
calling a custodian or maintenance person to work one
hour early does not constitute a call back under
Article I, Section H. I understand that this is not
the position of Local 1042.

21. When overtime has been scheduled at the start or end of
a shift, it has been the practice for both the custodial and the
maintenance coordinator to set up the schedule directly with
employees and not contact the Union. (TR. 44, 27, 28)

22. In the four years of Maintenance Coordinator Klepacky's
tenure, he has not scheduled overtime for the start of a shift
except in Mann's case. Klepacky has had a few'occasions to
schedule overtime at the end of a shift for maintenance
employees.

23. Each year, Custodial Coordinator DiMasi has had about
ten occasions when overtime was scheduled at the start or end of
a shift. Each year a few of those times have involved pre-shift
scheduling. (1989-90, 1988-89)

24. Pre-scheduled overtime at the start or end of the shift
has always been paid as simple overtime rather than entailing "3
hour call-back pay".
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CONCLUSIONS OF LAW

1. Absent a valid defense, an employer's unilateral change
in an existing major condition of employment which involves a
mandatory subject of bargaining constitutes a prohibited practice
under the Act.

2. Here the Union has not met its burden of proving that
the overtime assignment and pay for Joe Mann represented a
change in existing practice. Accordingly we find that there has
been no prohibited practice.

3. Since we dismiss the complaint on the above basis, we
need not reach the issue involving the Union's failure to
arbitrate the related grievances.

4. A refusal to comply with a grievance settlement may
constitute a prohibited practice.

5. No such refusal occurred here, since the 1987 settlement
concerning call-back pay included an express caveat that the
Superintendent did not agree with the Union's interpretation of
the call back provision of the contract,.and  here the Union
reasserts that same interpretation.

6. There was no illegal direct negotiation with employees
when the School Board arranged the overtime schedule with Joe
Mann.

A number of strands make up the Union's argument here,
specifically:

a) there has been a unilateral change by way of
violation of the past practice of using the head custodian and
paying him under the "call-backw provision;

b) there has been a violation of the contract's
l'call-back"  provision;

c) there has been a violation of an earlier grievance
settlement which provided for payment of llcall-backll  pay;

d) there has,been  direct bargaining with an employee
which altered the terms of the collective bargaining agreement.

The School Board's defense includes a denial of any change
in past practice and a denial of any breach of contract. It also
objects that the Union's failure to pursue the related grievance
binds the Union to that resolution and bars our consideration of
the case.
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The alleaed unilateral chance

It is well-established that in the absence of a valid
defense, an employer's unilateral change of an existing major
term or condition of employment which involves a mandatory
subject of bargaining constitutes an illegal failure to bargain.
West Hartford Education Association v. DeCozzrcy,  166 Conn. 566
(1972); Town of Newington, Decision No. 1116 (1973),  aff'd.  in
Town of Newington v.
Dk. No.

Connecticut State Board of Labor Relations,
109307, Court of Common Pleas, Hftd. Jud. Dist. (Dec. 11,

1973) Kinmouth, J.; Town of East Haven, Decision No. 1279 (1974);
Bethel Board of Education, Decision No. 1920 (1980). Here the
burden is on the Union to prove by a preponderance of the
evidence that there was a fixed and continuous practice that
existed and was changed. Redding  Board of Education, Decision
No. 1922 (1980); Enfield  Board of Education, Decision No. 2580
(1987); City of New Haven, Decision No. 2361 (1985).

The evidence in this case clearly established that there has
been no change in the practice concerning calling in the head
custodian. In the past,
in for unanticipated,

the head custodian has only been called

off-hours -- i.e.
unscheduled problems arising during

when no unit members were scheduled on duty, or
when problems arose when the maintenance man was absent from his
regular shift. Here the work assigned to Mann was anticipated,
pre-scheduled, and was contiguous to the shift. There had been
no practice of assigning such work to the head custodian.
Neither had there been a practice of paying call-back pay for
such pre-scheduled,
shift.

anticipated overtime falling contiguous to a

In regard to the Union's allegation that the call back
provisions of the contract had been violated, we emphasize that
our jurisdiction is limited to a determination as to whether a
violation of the Act has occurred. Thus, in situations where the
complaining party has proved a unilateral change and the employer
defends the change based upon the contract, we have the
jurisdiction to interpret the contract to determine whether it
supports the employer's action. Where, as here, the Union has
failed to meet its burden of proof that a unilateral change has
occurred, we are without jurisdiction to interpret the contract.
State of Connecticut, Decision No. 1871 (1980). In the absence
of a unilateral change requiring bargaining or a total
repudiation of a contract provision,
the contract for simple breaches.

it is not our role to police
Rather such matters are for

the grievance process and arbitration. State of Connecticut,
supra; Town of Plainville, Decision No. 1790 (1979).'

' Relying on City of NewLondon,  Decision No. 2411 (1985),  the
City contends that the Union is barred from pursuing its challenge
on Mann's situation because the Union failed to appeal the related
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The alleaed violation of the 1987 srievance  settlement

We also conclude that there has been no breach of the 1987
grievance settlement. A breach, if proven, could constitute a
prohibited prac,tice. City of Waterbury, Decision No. 1328 (1975);
Town of East Hartford, Decision No. 1439 (1976),  enforced in
Connecticut State Board of Labor Relations v. Town of East
Hartford, Dk.No.
J.

214657 (Sup.Ct. Hftd.J.D., May 12, 1978),  Burns,
While Mann did receive call-back pay in 1987, perhaps due to

an error, the School Board's representative, Superintendent
Sloan, made crystal clear that such payment did not constitute
agreement that Mann was entitled to the call back pay, as he
expressly, in writing, disavowed adherence to the Union's
contrary view.

The alleaed individual barsaininq

We conclude that where, as here,
schedule based on a good faith,

an employer arranges a work

contract provision,
arguable interpretation of a

that assignment does not constitute an
illegal, direct negotiation with an employee. Certainly direct
negotiation with employees concerning a proposed modification of
or departure from a collective bargaining agreement may
constitute a prohibited practice. Town of Greenwich, Decision No.
2154 (1982), Hartford Board of Education, Decision No. 1576
(1977) I State of Connecticut, Department of Human Resources,
Decision No. 2368 (1985). In this case no such %egotiationl'  or
attempted modification took place. The bar on direct negotiation
with employees was never intended to bar "communication with
employees that is exclusively directed toward implementation of
contractually recognized rights..." Norwich Board of Education,
Decision No. 2579 (1987) . Similarly, in this case the discussion
with an employee involved an overtime assignment that arguably
and in good faith could be construed to fall within contractual
provisions.

***
In sum, the Union has not proven the existence of

any prohibited practice involving the scheduling of Joe Mann's
overtime.

grievance to binding arbitration. In New London, the threshold
issue was whether there had been a unilateral change in practice.
The Union proved the existence of a change which brought us to the
secondary issues, i.e. the City's defense that the change was
permitted by the contract and whether the Union was bound by that
interpretation due to its failure to arbitrate its grievance. In
the instant case, in contrast to the facts in lyewtindon,  the Union
has not proven that a change took place.H e r e  w e  c h o o s e  t o  d i s m i s s
the complaint on that basis, without reaching any secondary issues
concerning the failure to arbitrate.
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DISMISSAL OF COMPLAINT

By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the complaint filed herein be, and the same
hereby is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Susan R. Meredith
Susan R. Meredith

s/Maraaret  A. Lareau
Margaret A. Lareau

TO:

Dr. Ralph E. Sloan, Superintendent
Norwalk Board of Education
125 East Avenue
Norwalk, Ct. 06852-6001

Robert Murphy, Esq.
Sullivan, Lettick  61 Schoen
646 Prospect Avenue
Hartford, Ct. 06105

John Mosby, President, Local 1042
15 Adamson  Avenue
South Norwalk, Ct. 06854

Robert Genuario, Chairperson
Norwalk Board of Education
125 East Avenue
Norwalk, Ct. 06852-6001

David Cooper, Staff Representative
Local 1042, Council #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06050

Susan Creamer, Attorney
Council 84, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06050

Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

CERTIFIED (RRR)

CERTIFIED (RRR)


