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DECISION AND DISMISSAL OF COMPLAINT

On August 9, 1990, Local 892, International Association of
Firefighters (the Union) filed a complaint with the Connecticut
State Board of Labor Relations (the Labor Board) alleging that
the City of Norwich (the City) had engaged and was engaging in
practices prohibited by the Municipal Employee Relations Act (the
Act). In substance, the Union charged that the City had violated
the Act by suspending the Union President, Robert Salvidio, as a
result of Union activities.

After the requisite preliminary administrative steps had
been taken, the parties appeared before the Labor Board for a
hearing on February 6, 1991, at which the parties appeared and
were represented.
evidence,

Full opportunity was provided to present
examine and cross-examine witnesses and make argument.

Both parties filed post-hearing briefs.



.

On the basis of the entire record before us, we make the
following findings of fact, conclusions of law, and dismissal of
complaint.

FINDINGS OF FACT

1 . The City is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning
of the Act, and represents firefighters employed by the City.

3. Robert Salvidio was President of the Union at the times
relevant to this complaint.

4.
Thursday.

Paychecks in the Fire Department are distributed every

employees.
They are laid out on a table to be picked up by the
Frequently,

another. (Tr.7)
one fire fighter picks up a check for

5. On July 26, 1990, Salvidio was off duty. He went to the
Fire Department to pick up his check and that of another fire
fighter, Pappagallo. (Tr.9)

6. Pappagallo's check was not on the table, and Salvidio
was told by the steward on the shift that the Chief was holding
the check in his office. (Tr.10)

7. Salvidio entered the office of the Chief's secretary,
Ms. Glenora Britton, who shares her office with the Fire
Marshall's secretary.
check. Britton went

Salvidio asked Britton for Pappagallo's
in to see the chief about Pappagallo's check

and returned to tell Salvidio that the Chief said "NO, not yet".
(Tr.75)

8. According to Britton,
agitated manner

Salvidio responded in a very
"what  do you mean, not yet?". (Tr.76)

9. Salvidio then entered the Chief's office.
Chief Kirby,

According to
Salvidio told him that he was there to pick up

Pappagallo's check "that  you're illegally withholding.8fi The
Chief responded that there were 'Imistakes  made on the day sheet"
which he wanted to @@go  over (these mistakes) with them".  (Tr.32)

10. According to the Chief, Salvidio said Vhat's  bullshit,
you're out to get them and I'm here to get his paycheck.@1  (Tr.32)

11. The Chief told Salvidio that "before I release the
check, fire fighter Pappagallo would have to call me to release
the check." (Tr.32)

12. Salvidio left the Chief's office and called Mark
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Stankiewicz, the Assistant City Manager, complaining that Chief
Kirby was illegally withholding a paycheck and asked him to call
the Chief.

Salvidio then called Pappagallo informing him that he
would%ve  to call the Chief. (Tr.13) He then returned to the
Chief's Secretary's office.

14. Pappagallo then called the Chief to arrange the release
of his check to Salvidio. At the time, Chief Kirby was on the
phone with Assistant Manager Stankiewicz.

15. Salvidio then re-entered the Chief's office and a
heated discussion ensued. According to the Chief, Salvidio
stated that "he (the Chief) shouldn't be crucifying people for
making mistakes since he was going to bring my mistakes and
incompetence to the City Manager's attention". The Chief
responded @'I'm not going to sit here and take this abuse from you
any longer... I can either terminate you or I can suspend YOU.~I
Salvidio then responded '@you're telling me you can fire me or
you're telling me I'm fired." Kirby responded "if that's  what
you want to read into it fine."  (Tr.35)

16. Salvidio's version of the event differs significantly
from the Chief's testimony. Salvidio stated that when he entered
the Chief's office, Kirby 1' . ..started yelling at him telling me
it was his responsibility to hold the checks" and told him "he
could fire me for interfering with Fire Department operations".
When Salvidio responded "you  can what", the Chief told him
ttyou're terminated".  (Tr.ll-12)

17. Salvidio also testified that he never referred to the
Chief in a derogatory manner or construed any of his actions to
have been threatening. (Tr. 18-19)

18. Salvidio was suspended without pay for 5 working days
for misconduct and insubordination.

19. Also in the office at the time Salvidio entered Ms.
Britton's  office was Robert Dubois, a private citizen who was
there to see the Fire Marshall's secretary. He described Mr.
Salvidio's arrival:

He came in. He rushed in in a storm. He caught
everybody's attention. He was not in uniform. I
didn't know who he was but he was obviously agitated.
He demanded somebody's paycheck and started pacing back
and forth, up and down the floor.

He said to the secretary, I want so and so's
paycheck. I forget the fellow's name but he was just -
- he was like ready for an argument.
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(Tr. 57-58)

20. While Salvidio and Dubois were waiting in the office,
the Fire Marshall's secretary left the office to get a document
Dubois had requested. Ms. Britton also left the office.
According to DuBois, Salvidio proceeded to do the following:

When  I was alone in the room with Mr. Salvidio he
immediately went behind one secretary's desk and
started going through all the papers and things on top
of the desk. When he couldn't find whatever he was
looking for -- 1 only presumed it might be the paycheck
or the phone number of the person who the check
belonged to -- he went across the room and he started
going through all the paperwork on the top of that
desk. He heard somebody coming.
from behind the desk. (Tr.58)

He quickly got up

21. Prior to his meeting with the Chief, on June 25, 1990,
Salvidio wrote a letter to the Chief challenging his decision to
send an engine company to the Rose Arts Festival. The letter
stated in part:

"This  is an unexcusable act of negligence and
irresponsibility. I am sending a copy of this letter
to your supervisor (City Manager Earnest Zmylinski)
suggesting that he place a copy of this letter in your
personnel file."

22. On April 16, 1990, Salvidio wrote a letter to the Chief
complaining about receiving a call for overtime at 11:45  p.m. as
follows:

Sunday evening at 11:45  pm I received a non-
emergency call for overtime to be filled on Monday
morning at 7:00 am. It is a long standing past
practice to call for overtime which is called in after
11:00 pm to wait until 6:00 am to be filled.

Either Capt. Marceau chose to disrespect the
privacy of my home on his own or was told through your
office to do it.
children,,

In either case my wife and three
who do not work for the City of Norwich had

their privacy violated for no reason other
inconsideration and arrogance on the part of your
staff.

If this continues I will bring the matter to the
City Manager and regard it as harassment.

23. The Chief has spoken to Salvidio several times asking
him to follow the grievance procedure for complaints the Union
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has rather than taking them to the City Manager's office.

CONCLUSIONS OF LAW

1. The Act prohibits an employer from retaliation or
threatening employees for having engaged in concerted activities
protected by the Act.

2. A union representative engaged in protected activity is
afforded considerable leeway in his behavior by the Act, which
protects him against discipline for certain intemperate speech
and conduct which is part and parcel of vigorous union
representation.

3. Union President Robert Salvidio was not engaged in
protected activity when he entered Chief Thomas Kirby's office to
demand a paycheck for Fire Fighter Pappagallo.

4. Because Salvidio was not engaged in protected activity,
his discipline for his behavior during the meeting does not
violate the Act.

The Municipal Employee Relations Act, at C.G.S.S7-468(a)
establishes the rights of employees to engage in collective
bargaining and other mutual aid free from interference, restraint
or coercion.' This Board has long held that if an employer
discriminates against or threatens an employee because he has
engaged in such union or other protected activity, it violates
the provisions of S7-470(a)(l). In such a case, the Complainant
has the burden of proving that he was discriminated against
because he was engaged in concerted protected activity. Town  of
Greenwich, Decision No. 2257 (1983); Board of Trustees for State
Technical Colleges, Decision No. 2825 (1990).
Board of Education, Decision No. 1435,

In Old Saybrook
(1976),  we held that an

employee is engaged in concerted protected activity if his
intention was (1) securing group action; (2) to establish
collective bargaining; (3) to further bargaining in the absence
of a bargaining representative.

The Union argues that the disciplinary suspension was

' Employees shall have, and shall be protected in the exercise
of, the right of self-organization, to form, join or assist any
employee organization, to bargain collectively through
representatives of their own choosing on questions of wages, hours
and other conditions of employment and to engage in other mutual
aid or protection,
coercion.

free from actual interference, restraint or
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imposed on Robert Salvidio as a result of his activities on
behalf of the bargaining unit and in response to the Chief's
improper withholding of paychecks from bargaining unit members.
The City argues that Salvido's  suspension was totally unrelated
to his activities on behalf of the Union. Rather, they argue
that his suspension was a classical disciplinary suspension
resulting from a repeated pattern of insubordination.

In reviewing a complaint on these grounds, we note that not
every action which is taken by a union spokesperson is union
activity. A union member, even a president, may act on his or
her own behalf and, when the action is not a union activity, then
discipline based on that action does not violate the Act.2  Town
of Bethel, Decision No. 2262 (1983); Old Saybrook  Board of
Education, Decision No. 1435 (1976).

The evidence reveals that Salvidio went to the firehouse to
pick up his check and that of Fire Fighter Pappagallo. When he
arrived, he found that the Chief was holding the checks of
Pappagallo and another fire fighter because he wanted to speak to
them about mistakes made at the switchboard. Salvidio accused
the Chief of illegally withholding the paychecks, used strong
language, and called the Assistant City Manager and asked him to
call the Chief, and threatened to complain to the City Manager
about the Chief's incompetence.3

Salvidio testified that he told the Chief he had a right to
raise the issue and to tell the Chief he was acting illegally
because he was the Union President. The Chief also testified
that Salvidio mentioned his role as Union President at some time
during their discussion. However, Salvidio's  mention of his
office is not sufficient, by itself, to make his action one taken
on behalf of the Union membership.

This case is similar to the situation in Old Saybrook  Board
of Education, supra. In that case, an employee who had been
acting as spokesperson for a group of employees, wrote a letter

2 This Board's jurisdiction is limited to the question of
whether disciplinary action was taken in violation of the Act's
protection for concerted activity. Our finding that the discipline
does not violate the Act has no bearing on the question of whether
the suspension is justifiable under any other test (e.g. just
cause).

3 We have credited the Chief's testimony in every material
aspect where it conflicts with Salvidio. His testimony regarding
Salvideo's  abusive conduct was corroborated both by his secretary
Glenora Britton and the disinterested third party, Robert Dubois.
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to her supervisor. Although she argued that the letter should be
found to be protected, concerted activity, the Board found that
she wrote the letter on her own behalf and was not entitled to
the protection of the Act.

In the present case, Salvidio went to the Chief for
Pappagallo's  paycheck.
holding two checks,

Although he found that the Chief was
he never asked for the other check nor made

any effort to have the second paycheck released. His complaints
were all aimed only at securing the paycheck he had come to get,
that of Pappagallo. This was an act Salvidio took on his own
behalf and as a favor to a fellow firefighter, not as a union
official.4

Because we find that the actions taken on July 27, 1990 do
not constitute protected union activity, the disciplinary
suspension based on those actions does not violate the Act.
Whether it violates some other principle is a question which is
not before us but is left to the grievance arbitration process.

4 The City has submitted several documents in order to show
that Salvidio had engaged in a pattern of abusive conduct toward
the Chief, as well as a failure to utilize the contract grievance
procedure which justified his suspension. We do not agree. We .
believe that these letters constitute protected concerted activity.
Although expressed in strong language, the letter Salvidio wrote on
June 25, 1990 concerning the Chief's decision to order Engine
Company Three to the Rose Arts Festival is clearly written on
behalf of the bargaining unit as a whole raising a question of.
safety for the employees in general. The April 16, 1990 letter
alleges a change in a past practice concerning a mandatory subject
of bargaining.
(1987) r

As we stated in City of Hartford, Decision No. 2606
an employer I1 . ..cannot insist that a union officer always

use the same degree of deference in the context of heated labor
disputes. Some leeway in speech and behavior must be permitted in
that context." Only the most egregious conduct or speech will
deprive a union representative of protection when he is otherwise
engaged in protected Union activity. See Crown Control Petroleum
Corp. v. NLRB, 430 F.2d  724 (5th Cir. 1970),  74 LRRM 2855.
believe that Salvidios'

We do
letters can be classified as such.
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By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the complaint herein be, and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/ Patricia V. Low

s/Susan R. Meredith

s/Ann McCormack

TO:

M. Dale Cunningham, City Manager
City of Norwich
City Hall
Union Square, Room 214
Norwich, Ct. 06360

Richard A. Podurgiel, Personnel Director
City of Norwich
City Hall
Union Square, Room 214
Norwich, Ct. 06360

Marc Mandell,  Ass't.  Corporation Counsel
71 East Town Street

CERTIFIED(RRR)

Norwich, Ct. 06360

Robert Salvidio, Jr., Pres.
Local 892, I.A.F.F.
434 New London Turnpike
Norwich, Ct. 06360

John Grennan, Sec./Tress.
Uniformed Fire Fighter Assn.
74 Elaine Drive
Bristol, Ct. 06010

Daniel Hunsberger, Esq.
Staff Representative, I.A.F.F.
14 Randall Avenue
Stamford, Ct. 06905

CERTIFIED(RRR)
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