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DECISION, ORDER AND DISMISSAL OF COMPLAINTS

On August 14, 1987, the City of Danbury (hereinafter the
City) filed a complaint with the Connecticut State Board of Labor
Relations (the Labor Board) alleging that the Danbury Police
Union, Local 891 and Council 15, AFSCME, AFL-CIO (the Union) had
engaged and was engaging in practices prohibited by the Municipal
Employee Relations Act (the Act) in that the Union had repudiated
the terms of a Memorandum of Agreement reached by the parties
(Case No. MEPP-10,784). On September 3, 1987, the Union filed a
complaint alleging that the City had engaged and was engaging in
practices prohibited by the Act in that the City had refused to
negotiate and codify the new pension plan in accordance with the
Memorandum of Agreement reached by the parties (MPP-10,820).



After the requisite preliminary steps had been taken, the
parties came before the Labor Board for hearings on December 6,
1989 and May 8, 1990, at which times the parties appeared, were
represented by counsel and were provided full opportunity to
adduce evidence, examine and cross-'examine witnesses, and make
argument. Both parties filed post hearing briefs.

On the basis of the.whole  record before us, we make the
following findings of fact, conclusions of law, and order in Case
No. MEPP-10,784, and a dismissal in Case No. MPP-10,820.

FINDINGS OF FACT

1. The City is a municipal employer within the meaning of
the Act.

2. The Union is an employee organization within the meaning
of the Act. .

3. The Union and the City were parties to a collective
bargaining agreement effective July 1, 1978 through June 30,
1981.

4. Negotiations for a successor agreement began in January
of 1981 and continued through fact finding and binding
arbitration. (Tr.ll-12, 111) A fact finder issued a report in
the summer of 1982 and binding arbitration commenced on October
1, 1982. (Tr.111)

5. Subsequent to the commencement of binding arbitration,
the parties continued to negotiate. On October 27th,  28th,  and
29th of 1982, Catherine Thompson, who participated throughout the
negotiations in her capacity as the City's Personnel Director and
later as its hired negotiator, met with Union President Anthony
Yakacki to negotiate the contract. These negotiations, conducted
without either the presence of the Union's negotiating team or
representatives of the City, culminated in an tentative agreement
on some issues. (Tr.112)

6. Subsequent meetings were held in November with Frank
Raccio in attendance for the Union and John Edwards, Finance
Director for the City. A completed tentative agreement was
reached which was presented to the Union membership for
ratification. This agreement was rejected by a vote of 95 to 1.
(Tr.114)

7. Another agreement was presented to the membership in
January of 1983, which also was rejected by the Union membership
by a ratio of approximately 2 to 1. (Tr.114-115)

2



a. A third agreement was reached and was ratified by the
Union sometime in March and was accepted by the City's Common
Council on April 5, 1983. (Tr.12, Exhs.3 & 4)

9. On April 20, 1983, James Dyer, the Mayor of the City and
Anthony Yakacki, Union President, signed a Memorandum of
Agreement. This Memorandum of Agreement was not a comprehensive
collective bargaining agreement; rather, its purpose was to
detail changes from the previous agreement and to make these
changes retroactively effective for the period of July 1, 1981. to
June 30, 1984. A comprehensive collective bargaining agreement
was not drafted and signed by the parties until August 18, 1983.
(Tr.28, Exh.6)

10. Paragraph 8 of the Memorandum of Agreement contained
the following provisions concerning pensions:

(i) Revise Section 14-50 of the Post-1967 Plan and
Section 225 of the Pre-1967 Plan to provide that the
Mayor or his designee may serve.

(ii) Revise Section 14-52(a) of the Post-1967 Plan as
follows.
phrase

At the end of the first sentence, add the
'*and before (the date of the signing of this

Agreement)."

(iii) The parties  agree that a new nension  nlan shall
be drawn UD and executed coverincr all emnlovees  hired
on or after (the date of the sisnins of this
Aareement.) The new pension plan shall be developed
using the benchmarks set forth in Appendix B. (emphasis
added)

(iv) The parties agree that the current pension
documents, those being the Post-1967 Police Pension
Fund, Sections 14-48 through 14-60, the Pre-1967 Police
Pension Fund, Sections 224 through 235, and the
Addendum Agreement dated April 15, 1981 and the
amendments thereto as described in this memorandum
shall be codified into one document to be entitled the
"City of Danbury Police Union Pension Agreementl'. The
Pension Agreement shall not be open for negotiations
prior to June 30, 1988 and shall be renewed
automatically for additional periods of two (2) years
unless either party requests negotiations in writing no
sooner than one hundred eighty (180) nor less than one
hundred twenty (120) days prior to the expiration date
of the Collective Bargaining Agreement between the
parties expiring on or after June 30, 1988.

(Exh.5)

3



11. Appendix B to the Memorandum of Agreement, entitled
Pension Plan for New Employees, which was attached to the
Memorandum of Agreement and incorporated therein, included a
listing of defined items ranging from contribution rate to vested
benefits. Included in this listing was the definition of
eligibility which follows below:

All regular officers of the Danbury Police Department
who are hired on or after the date of the signing of
the Memorandum of Agreement, provided that such
officers contribute to the plan.

12. The City testified that the reason the effective date
of the pension provisions differed from the other benefits in the
Memorandum of Agreement was due to the fact that the parties had
intended to grandfather all officers presently employed and to
apply the new pension agreement to only those employees hired on
or after the date of the signing of the Memorandum of Agreement.
(Tr.112)

13. Once the Memorandum of Agreement was signed, the City
implemented its terms.(Tr.52-53). Retroactive wage increases and
changes in weekly pay rates were made effective during April of
1983. (Id.53,100)

14. The City informed its actuaries of the terms of the new
pension plan and since that time, actuarial valuations of pension
fund liabilities have reflected the inception of a new plan for
those police officers hired on or after April 20, 1983. (Tr.58-
59)

15. On August 31, 1984 John Edwards, City Comptroller, sent
Eric Gottschalk, the City's Corporation Counsel, the following
memo. (Exh.10):

Some day in the future you might want to codify all the
attached police pension material. You may wince a bit.

Incidentally, nothing has been done to set up this
sixth pension plan or appoint its pension board as
described in Appendix B.

16. Gottschalk testified that he did not believe that the
codification of the 1983 pension plan was a matter of urgency
since he believed that the terms of negotiated agreements
prevailed over inconsistent provisions in the Code of Ordinances.
(Tr.64)

17. On October 26, 1984, Peter Gernat, Union Staff
Representative,
Merullo,

wrote the following letter to Emanuel (Manny)
Director of Personnel. (Exh.9):
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When the binding arbitration agreement was settled it
was agreed that Catherine M. Thompson, for the City of
Danbury, would codify the Police Pension Agreements and
Attorney Frank Raccio would look it over and if
everything was alright (sic) the City and the Union
would sign it.

I know when I last spoke to Catherine about it in 1983
she said she wouldn't be doing it as she would not be
representing the City any longer. I had mentioned it
to you on the date we signed the contract, which was on
August-18, 1983.

The Binding Arbitration Panel Chairman has been
notified by me on September 26, 1983.

Manny, could you advise of the status of the
codification?

I'm also enclosing a copy of what was agreed upon
between Catherine M. Thompson and Attorney Frank
Raccio, in 1983, regarding the Pension for the newly
hired after January 1, 1983. You should have a copy
left you by Catherine.

See you on November 7, 1984 on the Canine and Specials
contract.

18. The agreement referred to in Gernat's  letter and
attached thereto was a copy of a tentative agreement concerning
pensions which was rejected by the Union in January of 1983, not
the pension agreement ultimately agreed to by the parties.
(Tr.32)

19. Merullo verbally responded that he was aware that the
pension plan had to be codified, but that Gernat had attached to
his letter the wrong appendix covering the pension benchmarks.
(Tr.44)

20. Other amendments to existing collective bargaining
agreements have been implemented by way of memoranda. Exh. 11
(Union activities), Exh. 12 (uniform allowances), Exh. 13
(personal days), and Exh. 14 (other miscellaneous provisions).
(Tr.105,106,107)

21. In each of these above referenced cases, the Memorandum
of Agreement was signed by a local Union official and a
representative of the City.



22. At the time of the hearing before the Labor Board, the
changes outlined in Appendix B of the Memorandum of Agreement had
not been codified in the City's Code of Ordinances. However, the
City considers the changes outlined in the April 20th memorandum
of agreement to be in effect from the date of its signing.

23. The City's Corporation Counsel has drafted a new
pension plan and has submitted them to the Union for review and
approval. The Union has withheld its approval of the draft
because they dispute the effective date of the plan.
(Tr.47,48,96)

24. The City's interpretation of the pension plan is
consistent with its past practice of honoring its agreements once
ratified by the City Council without requiring codification in
the City's Code of Ordinances prior to implementation.
(Tr.46,57,64)

25.
agreements

In fact, the City has not codified a number of pension
reached with the Police. For example, a change in the

vesting provision for police officers reached in 1981 has yet to
be codified (Tr.55);
in June,

this is also true for an agreement reached

Tr.17)
1984 concerning pension benefits for widows. (Exh.7,

26. Changes in pension plans for other bargaining units
also have not been codified. An agreement reached between the
City and the Firefighter's Union provides for an employee
contribution rate of 4% in contrast to the Code of Ordinance's
5%. Despite the,fact  the Code of Ordinances was never amended to
correspond to this change, the City has deducted employee
contributions based upon the contractual agreement and not upon
the Code of Ordinances. (Tr.55-56)

CONCLUSIONS OF LAW

1. Where a party has taken action based upon an
interpretation of an agreement and that interpretation is
asserted in subjective bad faith, that party commits a refusal to
bargain and a violation of the Act.

2. In the present case,
April 20,

the Union interpretation of the

bad faith.
1983 Memorandum of Agreement is asserted in subjective

DISCUSSION

The City's theory in this case is straight forward. It
argues that, since the parties negotiated a Memorandum of
Agreement which included the terms of the new pension plan as
well as its effective date, the Union's insistence that the
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pension plan is not in effect and that the City must bargain over
it ignores the clear and unambiguous wording in the Memorandum of
Agreement and it is indicative of subjective bad faith and thus
constitutes a repudiation of the contract and a violation of the
Act.

The Union's defense to the City's complaint as embodied in
its cross complaint and in its brief is not entirely clear. In
its complaint, the Union alleged that the City, over the course
of 4 years and (54) collective bargaining meetings, failed to
meet, negotiate and codify a pension agreement for future hires.
In its brief, the Union argues that the "new pension plan should
not be effective retroactive to April 20, 1983, as its membership
has been severely prejudiced by the City's failure to negotiate
with respect to the proposed plan and the resulting lack of.any
plan directive over and above the benchmarks outlined in.Appendix
B." Union's brief at page 2.
self contradictory.

This latter argument is seemingly
On the one hand, it admits that there was a

new pension plan but that we should not find it retroactively
effective because it will severely prejudice its membership.
Conversely, the latter part of the sentence suggests that the
language in the Memorandum of Agreement regarding a new pension
plan was nothing more than an agreement to negotiate in the
future and therefore the City's latter refusal to do so
constitutes a refusal to bargain. We reject both of these
arguments and for the reasons outlined below, agree with the
City's construction of the Memorandum of Agreement and find the
Union's conduct to be a repudiation of the April 20, 1983
Memorandum of Agreement.

We have discussed the repudiation of contract theory in
numerous cases over the years. The doctrine arises from the
principle that the duty to bargain in good faith is not limited
to only that time when the parties are negotiating a formal
contract, but also includes the obligation to carry out the terms
of a formal contract in good faith. Town of Plainville, Decision
Np. 1790 (1979); Hamden  Community Child Care, Inc., Decision No.
1771 (1979), Southington Board of Education, Decision No. 1717,
(1979) I aff'd.  in Southington Education Association v. Conn.
State Board of Labor Relations, et al, Dk. No. 229312, Superior
Court, Hftd./New  Britain (May 5, 1981); North Branford  Board of
Education, Decision No. 1659 (1978); Derby Board of Education,
Decision No. 1657 (1978). For conduct to constitute a
repudiation, it must meet stricter criteria than those required
to establish a breach of contract or refusal to comply with a
settlement agreement. We discussed the repudiation doctrine in
depth in Hartford Board of Education, Decision No. 2141 (1982)
and have followed its reasoning in a number of cases. See Town
of Ridgefield, Decision No. 2650 (1988); Norwich Board of
Education, Decision No. 2508 (1986); Windsor Board of Education,
Decision No. 2749 (1989). In summary, repudiation may be found
where:
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(1) a party takes an action based on an interpretation
of a contract when that interpretation is asserted in
subjective bad faith;

(2) a party takes an action based on an interpretation
of the contract that is wholly frivolous or
implausible;

(3) the disputed action isdefended not by contract
interpretation but by some collateral excuse, e.g.
financial hardship.

The disputed language in this case is found in the
Memorandum of Agreement dated and signed by the parties on April
20, 1983. This Memorandum itemized changes to the previous
collective bargaining agreement which was to'be made retroactive
to July 1, 1981. These changes were embodied in a completed
collective bargaining agreement dated August 18, 1983. However,
Section 8 of the April 20th Memorandum of Agreement specifically
references the subject of pensions and states that "a new pension
plan shall be drawn up and executed covering all employees hired
on or after (the date of signing of this agreement). The new
pension plan shall be developed using the benchmarks set forth in
Appendix B." From this language, it is clear that employees
hired on or after the signing of the April 20th Memorandum of
Agreement were to be covered by the new pension plan. This
conclusion is reinforced by the language found in the Appendix.
In that document, eligibility is defined as "all  regular officers
of the Danbury Police Department who are hired on or after the
date of the sianina of the Memorandum of Agreement, ;;;;ided  such
officers contribute to the plan.1*  (emphasis added)
language, similar to the language in Section 8 of the Memorandum
of Agreement, keys the effective date of the new pension plan to
the signing of the April 20,
However,

1983 Memorandum of Agreement.
the Union points to the testimony of its witnesses John

Damone and Robert Shirk and asserts that the items referenced in
Appendix B were only benchmarks which required further
negotiations.
discussion.

We will assess this testimony a bit further in our
For the present, we review the pension agreement as

a whole and construe it in conjunction with Appendix B. We also
review the parties
parties'

( bargaining history.
intentions become clear.

In doing so, the

Paragraph 8 of the April 20, 1983 Memorandum of Agreement
details the revision and codification of various pension plans
existing for bargaining unit members. Sections (i) and (ii)
require revisions to various sections of the pre and post 1967
plans. Section (iii) establishes the new plan which is the
source of the present dispute. Section (iv) requires
codification of all pension plans including any amendments and
forecloses further negotiations until June of 1988.
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Turning next to the Appendix which the parties had labeled
as benchmarks, we find them to be much more than that. In that
document, the parties agreed to ten substantial issues ranging
from the definition of eligibility to the composition of the
Pension Board. These definitions are not broad parameters within
which the parties would narrow their negotiations but rather they
were definite and specific points of agreement where no further
negotiations were needed. When read together with Section (iv)
of paragraph 8 of the April 20, 1983 Memorandum of Agreement, it
becomes clear that the only thing that needed to be @*developed@'
was to incorporate all these various pension plans into a
comprehensive document and formalize the language consistent with
the City's Code of Ordinances. And the only role left for the
Union thereafter was to have its attorney review the document to
insure that it conformed to the agreement previously reached
(Appendix B).

It is a well established rule of contract construction that
words in an agreement should be construed to avoid harsh and
nonsensical results. See Frank Elkouri and Edna Asper Elkouri,
How Arbitration Works~  354 (4th ed. 1989). The Union would have
us believe that the language found in the April 20th Memorandum
of Agreement which 'covers all employees hired after the signing
of this Agreement must be read as either requiring (1) future
negotiations or (2) an effective date some time in the future
when the pension plan is codified. It makes absolutely no sense
to agree to grant employees eligibility on a date certain and
then argue that.the  plan is not effective until further
negotiations and codification occur. Thus, the only logical
construction of this language is that the pension agreement
became fully effective upon the signing of the April 20, 1983
Memorandum of Agreement.

Turning next to the bargaining history, we find ample
support in the record for the conclusion that the pension plan
was effective upon the signing of the Memorandum of Agreement.
Catherine Thompson, the City's chief negotiator throughout the
,contract  negotiations, testified to the reasons why the pension
provisions had a different effective date than the other
provisions in the Memorandum of Agreement. She stated that the
parties had always intended that the new plan would be only
applicable to employees hired after an agreement was reached. It
was not to be retroactive but rather the agreement would
grandfather present employees into the prior pension agreement.
In fact, the earlier January agreement which was rejected by the
Union had an effective date,of January 1, 1983. However, there
were several officers hired after that date and so the parties
agreed to revise the effective date of the pension agreement in
order to grandfather them into the prior agreement. Her
testimony went unrebutted. Based upon this evidence, we conclude
that the Union and the City reached a clear and mutual
understanding that the pension provision would be effective with
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the signing of the April 20, 1983 Memorandum of Agreement.

The Union's evidence as to the meaning of the pension
language in the Memorandum of Agreement is drawn solely from the
testimony of the Union's witnesses, John Damone and Robert Shirk.
Damone testified that the Memorandum of Agreement "was an outline
for pension that was going to be drawn up, and both sides were
going to look at it at some later date and have a final pension"
(Tr.77). Shirk testified that *Ia new pension plan would go into
effect to new members hired after the signing of and drawing up
of a new pension plan. We just had benchmarks"(Tr.92).

This testimony rings false. First, the Union fails to
explain the basis of this understanding in light of the clear
language found in the Memorandum of Agreement and Appendix B,
both which establish the effective date of April 20, 1983.
Particularly significant is the fact that the Union did not call
as its witness Anthony Yakacki who, at the time the Memorandum of
Agreement was negotiated, held the position of Union President
and was directly involved in the negotiations which culminated in
the April 20, 1983 agreement. He testified under subpoena as
part of the City's case in chief.
Union,

On cross examination by the
his testimony established that a new pension plan would be

drawn up for approval and eventually signed. (Tr.20) This
testimony is not inconsistent with the City's view that the new
plan needed to be codified. Nowhere does his testimony reflect
that the Memorandum of Agreement which was signed was only an
agreement to negotiate in the future and that once completed, it
would be effective. Second, the Union failed to establish that
the two witnesses who testified that the agreement was only an
outline, were actively involved in the negotiation process. John
Damone, the Union President at the time of the hearing, admitted
that he was not in any way involved in the negotiations which
culminated in the April 20th Memorandum of Agreement and that his
testimony was merely his personal understanding. As a result,
his testimony carries no weight as to what the Union's intentions
were at the negotiating table.

Shirk, on the other hand, claimed to be involved in the
negotiations. (Tr.89-91) However, the Union never established
that Shirk actually was at the negotiating table or that he
participated in any of the separate discussions with Thompson.
On the other hand, Catherine Thompson, who participated
throughout the negotiations in her capacity first as Personnel
Director and later as the City's labor negotiator, testified that
the first tentative agreement was reached between herself and
Union President Yacacki. (Tr.112) Other meetings were held with
Frank Raccio in attendance for the Union and John Edwards for the
E;y. (Tr.113-114) When the Memorandum of Agreement was signed

Shirk was not present. (Tr.18) Moreover Shirk's testimony
sufiers from a lack of memory concerning seveial key issues. For
example, Shirk (1) could not remember how many tentative
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agreements were rejected by the Union (Tr.101,102); (2) could not
identify which Appendix B Pension Plan that was incorporated into
the Memorandum of Agreement (the record reveals at least two were
drafted) (Tr.97,98); (3) could not be sure if the Appendix B was
distributed to Union members or verbally summarized at the
ratification meeting. (Tr.98-99) These are not minor matters and
an executive member of the Union actively involved in the
negotiations of a collective bargaining agreement most assuredly
would have a clearer recollection of these events.

Another factor which undermines the Union's  argument that
the Memorandum of Agreement required further negotiations is the
past practice of the parties regarding amendments to the pension
plan. Over the years, the parties have had a series of
amendments to the pension plan which at the time of the hearing
still had not been codified. For example, a 1981 agreement
changing vesting provisions and a 1984 agreement concerning
pension benefits for widows had not been codified. Despite this,
the City testified that these provisions are in full force and
effect. This was also true for other bargaining units. The
Union offered no testimony to rebut this.

Turning next to the Union's actions after the signing of the
Memorandum of Agreement, we find no evidence which supports its
argument. If the Union truly believed that the Memorandum of
Agreement was merely a starting point for further negotiations,
then it clearly would have acted consistent with that belief by
demanding negotiations with the City. No such evidence was
forthcoming. The Union's complaint alleged that there were some
56 negotiating sessions between the time of the signing of the
Memorandum of Agreement and the filing of the Union's complaint
and that the City continued to refuse to negotiate pensions
during these sessions. However, the Union offered absolutely no
evidence to support this allegation. In fact, the Union's staff
representative who filed the complaint and who was involved in
subsequent contract negotiations was never called by the Union to
substantiate its charges. The only testimony remotely connected
to these allegations is the testimony of Shirk who, when asked if
he was aware of any attempt made by the Union to negotiate with
respect to the creation of the new plan between 1983 and 1986
responded, "We've had meetings, even after the Memorandum of
Agreement was signed in April of '83,  and I believe the actual
contract was signed in August of 83, and from August -- not on a
regular basis, but every now and then when we used to meet with
Pete Gurnat, (sic) our union rep, we discussed, asked him, how is
the new pension plan coming along
said I haven't heard.

? What are they doing on it? He
They have been trying to contact the city

and I am getting no response" (Tr.93). Even if we were to accept
this clearly hearsay testimony as to what Gernat said to the
City, it still fails to establish that Gernat made repeated
demands to negotiate. In contrast, the City submitted into
evidence a letter from Peter Gernat to Manny Menullo, asking
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Menu110  to advise him of the status of codification. (Exh.9)
Moreover, Menu110  testified that Gernat never indicated to him
that there was any dispute regarding the terms of the new pension
plan, nor did the Union, in later contract negotiations, make any
proposals to'change the pension plan. (Tr.33,34) From this
evidence, we can only conclude that the Union never made any
demand to negotiate over the so called pension benchmarks.

In regard to the Union's argument that the new pension plan
should not be retroactive to April 20, 1983 because its
membership has been severely prejudiced once again no evidence
was offered to support this allegation. Even if an attempt to
present such evidence was made, we would in all likelihood
exclude it. In City of Stamford, Decision No. 1811 (1979),  we
were confronted with the argument that the City should be excused
from an.agreement to include certain employees in the pension
plan on the grounds that the fiscal soundness of the pension fund
would be adversely affected. There we stated:

We do not think that hardship in meeting a contractual
obligation justifies a party in flouting it unless and
until a court in the exercise of its equity powers has
determined that the hardship is of a nature to justify
equitable relief. Many public pensions and pension
funds are unsound from an actuary's point of view.
Fiscal improvidence in setting them up is rarely a
ground for equitable interposition. We do not think it
our proper function to get into this kind of question.
So far as a claim of,improvidence  or hardship is
concerned we think the policies of the Act will best be
served by,a rule that the statutory duty to bargain in
good faith requires a party to abide by the unequivocal
provisions of a contract unless a court relieves him of
the obligation of those provisions.

here.
We believe the above reasoning to be equally applicable

Finally, we note that at the time of the hearing, the City's
corporation counsel had in fact drawn up a formal agreement and
submitted it to the Union for approval. However, the Union has
withheld its approval because they disputed the effective date of
the plan. Shirk, when asked the question on cross
examination,l'Well,  isn't it correct, Mr. Shirk, that the sum and
substance of this dispute is whether the new plan is effective on
April 20, 1983, or at some other date?" answered *yyes'l.  (Tr.96).
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This testimony effectively undermines any Union claim that the
April 20, 1983 Memorandum of Agreement required further
negotiations.'

In summary, we conclude that the pension provisions outlined
in Paragraph 8 of the April 20, 1983 Memorandum of Agreement
construed together and in light of Appendix B, which was
incorporated by reference clearly establish the effective date of
the new pension plan. On the other hand, the Union's defense to
the City's complaint as revealed by its complaint and the
arguments raised therein have no evidentiary foundation and
appear to have been concocted after the fact to distort what we
believe actually happened.. Thus, we hold that its interpretation
of the Memorandum of Agreement was asserted in bad faith. There
are several reasons which we have already discussed which lead us
to this conclusion; (1) the two Union witnesses who testified
that the Agreement was merely a collection of benchmarks were not
directly involved in the negotiations. Their testimony failed to
establish any basis for the Union's position; (2) the Union's
failure to call Yackaki. In past cases, we have adopted a policy
of drawing an adverse inference from a party's failure to call an
available and natural witness. Town of Greenwich, Decision No.
2269 (1984). "There are two requirements for the operation of
the rule: The witness must be available, and he must be a witness
whom the party would naturally produce... . A witness who would
naturally be produced by a party is one who is known to that
party and who,
the issues,

by reason of his relationship to that party or to
or both, could reasonably be expected to have

peculiar or superior information material to the case which, if
favorable, the party would produce.l@  Secondino  v. New Haven Gas

1 The Union is correct on one count of its complaint i.e. the
City failed to codify a new pension agreement. However, this
failure to codify does not rise to a level of a prohibitive
practice, nor does it in any way alter our belief that the Union's
complaint was submitted in subjective bad faith. The record
evidence clearly reveals that the City, from the date it signed the
Memorandum of Agreement, fully implemented the terms of the pension
agreement. Thus, it would exhault form over substance to penalize
the City for its failure to codify the pension agreement. Almost
three years passed between the time when the Union first inquired
about the codification of the pension plan (Peter Gernat's  October
26, 1984 letter) and the filing of its complaint here.
time,

During that
the Union never complained about the City's failure to

codify. It was only after a dispute arose regarding the plan and
the City's filing of its complaint that the Union seized upon this
failure and filed its complaint in the present case. If the Union
had any initial rights to insist upon codification, it has waived
them by its inaction.
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co., 147 Conn. 672, 675 (1960). Yackaki, as Union President, was
actively involved in the negotiations and signed the Memorandum
of Agreement on behalf of the Union. Clearly he had superior or
peculiar knowledge that the other witnesses did not possess and
was a natural witness for the Union. Moreover, he was available
since he was at the hearing by virtue of the City's subpoena.
Thus, we infer that Yackaki, if he was called, would reveal
evidence unfavorable to the party's case. Secondino,  supra; (3)
The failure to call Gernat. Gernat is the Staff Representative
for Council 15, who filed the complaint.
witness for the Union.

He too was a natural

characterized Gernat as
In fact, counsel for the Union

(Tr.3)
"the Union's most important witness."

Despite this fact, Gernat was never called and we must
draw the same inference about him that we did about Yackaki.
This failure of the Union to call natural witnesses to support
its allegations in this complaint convince us that the Union did
not sincerely believe that its interpretation was correct.

This brings us to the matter of remedy. Since we have found
that the parties did clearly intend that the pension provisions
to be effective with the signing of the April 20, 1983 Memorandum
of Agreement,
the April 20,

the appropriate order is to recognize and impose
1983 Memorandum of Agreement covering pensions.

Secondly, the City seeks attorneys fees associated with the
prosecution of its complaint.
Decision No. 2118 (1982),

In Killingly Board of Education,
we held that we have the authority and

discretion under the Act to award reasonable attorneys fees and
other costs relating to the processing of a case if we conclude
that (1) the defense presents no reasonably debatable issue and
is wholly frivolous and(2) the Order will serve the purposes of
the Act.
(19881,

In Norwich Board of Education, Decision No. 2673
we carved out an exception to that rule and held that

where a wholly frivolous and non debatable defense is asserted in
a case where the illegal conduct in question is comprised of an
assertion of rights or in an attempt to test claimed rights
before a tribunal, we will not assess costs and fees because "it
could have a chilling effect on future good faith efforts to test
one's rights because of fear that we would find the effort made
with subjective bad faith" Norwich, supra at 9. We now believe
that our decision in Norwich, supra was wrong. While we refused
to assess costs and fees upon a complaining party in that case
because of the "chilling effect" upon that party, we note here
that a responding party at least since Killingly has been faced
with the specter of paying costs and fees if it presents a wholly
frivolous defense. The only difference procedurally between
Norwich and Killingly is that in Norwich, the responding party
took the additional step of filing a counterclaim. Thus, Norwich
suggests that a responding party can exempt itself from liability
for presenting a defense which is wholly frivolous and non
debatable by filing a counterclaim. We think that logic and the
policies which underlie the Act compel a more consistent
approach. Moreover, the testing of one's rights before a
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tribunal is not an absolute one. The NLRB has held in numerous
cases that the filing of a lawsuit for an unlawful objective is
an unfair labor practice Humphey  v. Utiited Credit Bureau, 99 LRFM
3459, 3461 (1978); International Organization of Master Hates and
Pilots, AFL-CIO, 224 NLRB No. 206 at n.2, 92 LRRM 1617 (1976);
enforced in Master Mates and Pilots v. NLRB,  97 LFGW 3083, 3089
(1978). ‘See also Power Systems Inc. v. NLRB, 101 LRRM 2978
(1979). We have adopted a similar policy albeit utilizing a
different rationale.

filed
In City of New Haven, Decision No. 1325 (1975),  the Union
a complaint against the City alleging that the City

violated the MERA by filing a civil action which in its view was
designed to destroy the Union's contractual right to bring
disciplinary disputes to arbitration. (The City argued that the
arbitration clause in the contract was a nullity because it was
an invalid invasion of the Board of Police Commissioner's
powers). There, we stated "[IIn order for the Union to sustain
its claim here the Union must show that the litigation was
instituted in bad faith without an honest belief that the City's
claim might prevail in court,
anti-union bias."

or was improperly motivated as by

Similarly, in Hartford Board of Education, Decision No. 2032
(1981),  we held that "the  assertion of a legal claim to test
one's legal rights does not constitute a violation of the Act
unless the claim was improperly motivated by anti-union animus or
was asserted in bad faith without an honest belief that the claim
might prevail before an appropriate tribunal". In Hartford,
supra, the administrator's association filed a complaint alleging
that the School Board violated the TNA by asserting the legal
position before the State Department of Education that the
Association was not the exclusive bargaining agent for the
Administrator's unit,
with the unit.

after years of recognizing and bargaining
We dismissed the complaint, finding that the

School Board had a good faith belief in its claim. There, the
record revealed that prior to the claim made by the School Board,
the State Department of Education had ruled informally that since
the Association had never in fact filed a petition pursuant to
the representational procedures outlined in the Act, it was not
the exclusive bargaining representative of the Administrator's
unit. We later applied this reasoning to the grievance setting.
Bristol Federation of Teachers, Decision No. 1656 (1978); Ansonia
Federation of Teachers, Decision No. 2570 (1987). Admittedly,
these cases are not concerned with the presentation of a wholly
frivolous and non debatable defense, but they are analogous to
the present case in that they recognize that a party who files a
complaint with an improper motive commits a prohibitive practice.
In the present case,
bad faith).

the Union's motive was improper (subjective
In addition, the defense it presented before us was

wholly frivolous and raised non debatable issues. The Union's
interpretation of the Memorandum of Agreement and its claim that
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it demanded negotiations with the City concerning its
understanding amounts to total fabrication. The Union failed to
call any witness who participated in the negotiations to explain
the basis of their understanding. It also failed to call any
witness regarding its claim that it demanded negotiations with
the City concerning the pension provision. This failure was not
due to the witnesses' unavailability.

We now directly overrule No.rwich, supra, believing that a
continual adherence to the inconsistent approach articulated in
Norwich may have a greater chilling effect upon a party's desire
to seek resolution of their dispute through this Board and
ultimately erode our credibility as the arbiter of collective
bargaining in this state.

ORDER

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the complaint in Case No. MPP-10,820 is hereby
dismissed, and regarding Case No. MEPP-10,784, it is further

ORDERED, that the Danbury Police Union Local 891 and Council
#15, AFSCME, AFL-CIO, shall

I. Cease and desist in their failure to recognize and
adhere to the Memorandum of Agreement dated April 20, 1983.

II. Take the following affirmative action which the Board
finds will effectuate the policies of the Act:

(a) Pay to the City of Danbury its costs and
expenses incurred in the investigation, preparation,
presentation, and conduct of this case, including the
following costs and expenses incurred in these
proceedings: reasonable counsel fees, salaries, witness
fees, transcript costs, travel expenses and other
reasonable costs and expenses to be determined in a
compliance hearing on damages before this Board in the
event the parties are not able to agree upon the amount
in question within 30 (thirty) days of the receipt of
this Decision, Order and Dismissal.

(b) Post immediately in a conspicuous place where
members of the bargaining unit customarily assemble,
and leave posted for a period of sixty (60) consecutive
days from the date of posting, a copy of this Decision,
Order and Dismissal in its entirety.
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(c) Notify the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200
Folly Brook Boulevard, Wethersfield, Connecticut,
06109, within thirty (30) days of the receipt of this
Decision, Order and Dismissal, of the steps taken by
the Danbury Police Union Local 891 and Council #15,
AFSCME, AFL-CIO to comply with this Decision, Order and
Dismissal.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/Patricia V. Low
Patricia V. Low, Chairman

s/Susan Meredith
Susan Meredith

(Craig Shea, although on the panel for this complaint, was
not available for deliberations.)

TO:

Gene F. Eriquez, Mayor
City of Danbury
City Hall, 155 Deer Hill Avenue
Danbury, ct. 06810

Emanuel Merullo, Personnel Director
City of Danbury
City Hall, 155 Deer Hill Avenue
Danbury, Ct. 06810

Peter Gernat, Staff Representative
Danbury Police Union Local #891 and
Council #15, AFSCME, AFL-CIO
501 Saw Mill Road, P.O. Box 201
West Haven, Ct. 06516

Theodore H. Goldstein, Esq.
City of Danbury
City Hall, 155 Deer Hill Avenue
Danbury, ct. 06810

Saranne Murray, Attorney
Shipman & Goodwin
1 American Row
Hartford, Ct. 06103-2819

Susan Shaw, Attorney
Farren & King
94 Prospect Street, P.O. Box 1989
New Haven, Ct. 06521-1989

CERTIFIED (RRR)

CERTIFIED (RRR)
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