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DECISION AND DISMISSAL OF COMPLAINT

On July 21, 1988, the Protective Services Employees
Coalition, IUPA/IAFF, AFL-CIO, NP-5 unit (the Union) filed a
complaint with the Connecticut State Board of Labor Relations
(the Labor Board) alleging that the State of Connecticut (the
State) had engaged and was engaging in practices prohibited by
the Act Concerning Collective Bargaining for State Employees (the
Act) in that.the  State failed to abide by an agreement to permit
off duty usage of State vehicles by Department of Environmental
Protection conservation officers.

After the requisite preliminary steps had been taken, the
parties came before the Labor Board for hearings on September 25,
1989, January 3, 1990, and March 5, 1990. Both parties appeared,
were represented and were fully heard. Both parties filed post
hearing briefs.



On the basis of the whole record before us, we make the
following findings of fact, conclusions of law, and dismissal of
complaint.

DISCUSSION

1. The State is an

2. The Union is an

employer within the meaning of the Act.

employee organization within the meaning
of the Act and at all times material has been the exclusive
bargaining representative for the NP-5 unit. This unit includes
employees engaged in the protection of property (e.g. guards,
firefighters) and in law enforcement, excluding State police.
Included in this unit are conservation officers employed by the
Department of Environmental Protection (DEP).

3. During negotiations for the 1984-87 contract, the Union
made the following proposal:

Conservation officers, who reside in their patrol
region, shall have use of vehicles during non-duty
hours in an on-call status - using the same regulations
as the Division of State Police.

4. During these negotiations,
was Ernest Marquez.

the State's chief negotiator

Henry Peck,
Also on the State negotiating committee was

Personnel Administrator for DEP. The Union's chief
negotiator was Peter Buonome and among the bargaining unit
members of the negotiating committee were DEP employees Fred
Ruhlemann and Richard Lewis.

5. Peck was instructed by his supervisor, Norm Glover and
DEP Commissioner Stanley Pat that the agency would not support
the Union's vehicle proposal in negotiations and'Peck  in turn
informed Marquez of this.

6. There was no agreement reached on the proposal
referenced in paragraph 4, supra, and the Union removed the issue
from the table either prior to or during mediation.

7. According to Buonome, Lewis, and Ruhlemann, the Union
agreed to remove the proposal concerning usage of State vehicles
during non-duty hours from the table based upon Marquezls
representation that he was not about to negotiate individual car
issues with each agency and this issue should be handled at the
agency level. (Tr.17, 67, 87)

8. Marquez testified that the agency was emphatic that they
did not wish to have employees use State vehicles for personal
use and on several occasions during negotiations he conveyed the
State's position to the Union. (Tr.118, 119)
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9 . Peck testified that he was present when Marquez notified
the Union that the State would not agree to the Union's proposal
on vehicle use.

10. The parties reached a tentative agreement on the
contract on March 15, 1985, and the final agreement was signed on
May 10, 1985. (Tr.141)

11. Several weeks after the tentative agreement was
reached, the Union contacted Dennis P. DeCarlie, Deputy
Commissioner of DEP to negotiate the issue of non-duty vehicle
use for conservation employees. (Tr.18)

12. Negotiations commenced and continued for several
months. According to Buonome's  testimony, DeCarlie was present
at all of these negotiations and was joined at various times by
Ted Barbieri, his administrative assistant. Also present at
various times during these negotiations was Robert Buyak, chief
of law enforcement, and the chief fiscal officer of the DEP who
was not identified. Henry Peck was also available for several
meetings. The Union was represented (Tr.23,24)  by Buonome;
Ruhlemann, Lewis and Dan.OlBrien. An agreement was reached on
May 9, 1985 and was signed by the Union members on that date.
DiCarlie  signed the agreement on May 31, 1985.

13. The agreement reached between the parties is outlined
in full below:

It is agreed between the Department of Environmental
Protection, state of Connecticut, hereinafter referred
to as the State; and the Protective Services Employees
Coalition, AFL-CIO, hereinafter referred to as the
Union; that:

(1) All Conservation Officers, Sergeants, Lieutenants
and Captains must house their assigned state vehicles
at the location of their principal residence (within
the State of Connecticut).

(2) Conservation Officers living more than 20 miles
from the established center of their assigned patrol
zone (see attached map) shall pay reimbursement to the
State at the rate of $.17  per mile for all mileage
incurred between the 20 mile limit and the roundtrip
mileage. Sergeants, Lieutenants, and Captains shall
establish a principle residence within their assigned
area of command.

(3) Any employee assigned to the Marine Region, who
lives further than 20 miles from Interstate 95
(measured due North) shall be covered by the provision
of item (2) of this Stipulated Agreement.
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(4) Travel to and from the principal [sic] residence
and the employee's patrol zone shall be on the
employee's own time.

(5) The employee's normal work and/or patrol time will
begin upon entering the assigned patrol zone and end
upon exiting same, unless said employee is assigned
elsewhere.

(6) Any employee may be temporarily assigned to work
outside his/her assigned area by the immediate
supervisor. The employee living outside his assigned
area shall be on duty from the 20th mile of travel,
exclusive of existing training policy.

(7) Home office use will allowed as in the past.

(8) Home office time plus work and/or patrol time need
not be contiguous; and such time will be combined so
that daily total for both will be a minimum of 7 l/2
hours.

(9) Any Conservation Officer, Sergeant, Lieutenant or
Captain accepting transfer or assignment to a
particular area must establish a principal [sic]
residence in such assigned area as a condition of said
transfer within 120 days.

(10) Conservation Officers, Sergeants, Lieutenants and
Captains living within their assigned area, will be
entitled to full use of their state-owned vehicle off
duty and on duty on their assigned full working day in
accordance with existing State Police vehicle
guidelines as amended by the Department of
Environmental Protection. Self initiated arrests will
be granted one hour overtime per day regardless of the
number of arrests. Call outs by the Department over
two-way radio or other means will be handled per
contract agreement in effect.

(11) The State shall make every effort to obtain
unmarked license plates for all such vehicles.

(12) All new Conservation Officers must locate within
20 miles of the established central point of their
patrol zone (see attached map) within one year of
employment as a condition of such employment. In the
Marine District, new Conservation Officers must locate
within 20 miles from Interstate-95 (measured due North)
as a condition of such employment.
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(13) Personnel assigned to the Hartford Staff,
specialized units, or personnel having state-wide
responsibilities will be entitled to full use of the
State Vehicle as stipulated in items (1) and (10) of
this agreement.

(14) This provision shall be effective as of July 1,
1985.

(Exhibit 2)

14. Sometime in July, Barbieri called Buonome, asking him
to attend a meeting with Commissioner Pac.
BuonomeWs  testimony,

According to
Pat told Buonome that the Department of

Administrative Services had raised objections to the agreement
reached with Deputy Commissioner DiCarlie  and asked if the
implementation of the agreement could be delayed until the
objection raised by DAS could be resolved.
(Tr.24)

Buonome agreed.

15. Sometime in September, Marquez met with Buonome and
told him that the DeCarlie agreement did not bind the Department
of Administrative Services and that the agreement would not be
honored. (Tr.131, 119)

16. This agreement, later,known  as the DeCarlie agreement,
was implemented for a short period and then discontinued,
although the length of time it was in effect was not clear from
the evidence. (Tr.169)

17. Sometime in January of 1987, the parties commenced
negotiations for a successor agreement. (Tr.26) One of the
Union's proposals was the full implementation of the DeCarlie
agreement. (Tr.54)

18. Approximately one year later, the parties reached a
final contract settlement (Tr.55)
made a part of the contract.

The DeCarlie proposal was not
However, on June 7, 1988, the

parties signed the following agreement in resolution of the
DeCarlie proposal:

1. The issue of off duty vehicle use by the Department
of Environmental Protection Conservation Officers
proposed by the Union for incorporation in the parties'
1987-1990 Collective bargaining Agreement is removed as
an element of these negotiations.

2. The parties acknowledge that this agreement
regarding the aforementioned issue may not constitute
the end of this matter. Specifically, the Union is
left to its other statutory remedies, if available.
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3 . By agreeing as set forth herein, neither party
concedes or waives any rights or defenses, and the
parties agree that the making of this agreement does
not constitute any concession by either party
concerning any elements of said issue.

(Exhibit 7)

19. On July 21,
complaint.

1989, the Union filed the present

CONCLUSIONS OF LAW

1. Failure to abide by a side agreement reached by an
employer and a statutory bargaining representative during
contract negotiations constitutes a refusal to bargain in good
faith and a violation of the Act.

2. In the present case, the Union has failed to prove that
Deputy Commissioner DiCarlie  had the authority to negotiate the
issue of non-duty vehicle use.

DISCUSSION

The issue before us is whether or not the Union and the
State's chief negotiator made an agreement to allow the Union to
negotiate the issue of non-duty,vehicle  use at the agency level.
If such an agreement was made then the DeCarlie  agreement is
valid and the State's refusal to honor it constitutes a violation
of the Act. See Citv of Bridaenort, Decision No. 2075-A (1982);
Citv of Waterbury, Decision No. 1328 (1975); Town of East
Hartford, Decision No. 1439 (1976), enforced in Connecticut State
Board of Labor Relations v. Town of East Hartford, Docket No.
214657 (Superior Court, Hartford J.D., May 12, 1978) Burns, J.;
Accord, State of Connecticut (Thomas) Decision No. 1766 (1979);
Southinston Board of Education, Decision No. 1788 (1979); State
of Connecticut (Molinaro),  Decision No. 1870 (1980).

The determination of this issue rests upon our resolution of
the conflicts in testimony of the witnesses called by the
parties. The Union's witnesses, Ruhlemann, Buonome and Lewis all
testified that Ernest Marquez, although he refused to negotiate
the issue of personal automobiles use at the table, did authorize
the Union to negotiate the issue at the agency level. This
testimony is flatly denied by the State's representatives.
Marquez denied that he gave the Union such authorization since
the agency made it clear to him that they did not wish to
consider the Union's proposal.
by Hal Peck,

Marquez's  testimony was supported
the agency's personnel administrator and

representative on the negotiating committee. Peck testified that
he was present when Marquez informed the Union that the agency
would not support the vehicle policy proposed by the Union.
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In resolving these conflicts, we have accepted the version
offered by Marquez and Peck for the following reasons. First,
the testimony of the State's witnesses Marquez and Peck was
consistent both internally and with each other. In contrast,
Buonome's  testimony (the Union's chief negotiator) was marked by
inconsistencies and a lack of recollection of some points and
replete with nonresponsive answers. The testimony of the other
two Union witnesses, Ruhlemann and Lewis, although clearly more
credible than Buonomels, does not square with the past practice
of the parties negotiating history,
of common experience.

nor is it plausible in light
Both Marquez and Peck admitted to the

practice of having certain issues discussed in subcommittees.
However, that practice required that any agreement reached at
that level must be brought back to Marquez for approval, since,
as chief negotiator, he was the only individual allowed to bind
the State to these agreements reached at the subcommittee level.
If Marquez approved of these agreements, they were incorporated
into the contract, if not, they were rejected. Thus, in each
case, other than the case before us, the local agreement was
brought back to Marquez for either rejection or exclusion. The
Union's witnesses did not rebut Marquezls  testimony, nor did they
explain adequately why the DeCarlie agreement was somehow
different than other local agreements as to not require
incorporation into the contract.
DeCarlie agreement is suspect.

On this basis alone, the

The second factor which cuts against the Union's assertion
that Marquez gave them the authority to negotiate off duty
vehicle use with the agency is its failure to do anything about
the agency's refusal to abide by the agreement for well over 3
years. The agreement was signed by Deputy Commissioner DeCarlie
on May 31, 1985. Sometime in July of that same year,
Commissioner Pat informed Buonome that there were objections to
the policy by DAS and requested the Union to allow DEP to hold up
further implementation until these problems were worked out.
Buonome agreed. Sometime in September Buonome was told by
Marquez that the agreement would not be honored and to file a
charge. Yet, Buonome did not file a charge in 1985, 1986, 1987,
or in 1988. When the parties commenced negotiations for a
successor agreement, one of the Union's proposals was the
implementation of the DeCarlie agreement. If Buonome truly
believed that the DeCarlie agreement was valid, then the Union's
logical response to the State' refusal to implement the agreement
would have been to file a charge with this Board instead of
proposing the very same language in contract negotiation which he
believed was already binding. Buonome explained that he didn't
file a charge during the time because "we were still trying to
work out the problem area". This explanation may have some
validity if Buonome filed a complaint within a reasonable time of
being informed by Marquez that the agreement would not be
honored. However, in light of the lapse of time between the
DeCarlie agreement and the filing of this complaint, as well as
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Buonome's  acknowledgement that he was told that the agreement
would not be honored, Buonome's  explanation stretches credulity.

Finally, we note that Hal Peck was the agency's designee
on the State's negotiating committee. According to his
testimony, which went unrebutted, he would have been the person
responsible for discussing any agency issues at the subcommittee
level. If Marquez had in fact agreed to allow the Union to
negotiate the Union's proposal at the agency level, Peck would
have been included in these discussions. Yet Peck was neither
involved in these discussions, nor was he aware of them. Rather,
the Union contacted Deputy Commissioner DeCarlie, who had no role
in the collective bargaining process. We can only speculate why
DeCarlie felt he had authority to negotiate this issue without
authority from Marquez since neither party called him as a
witness. But the fact that DeCarlie believed he had the
authority to negotiate such an agreement has no relevance in
determining whether he did in fact possess the authority to
negotiate. Under the doctrine of apparent authority the acts of
the principal must hold out the agent as possessing sufficient
authority to embrace the act in question or knowingly permit him
to act as having such authority. Lettieri v. American Savinas
Bank, 182 Conn. 1, 8 (1980). In the present case, the State
through Marquez never authorized DeCarlie to act as its agent in
regards to off duty vehicle use. Without such authorization, the
agreement reached is null and void. Therefore, we accordingly
dismiss.

ORDER

By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Act Concerning
Collective Bargaining for State Employees, it is hereby

ORDERED, that the complaint herein be and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V.Low
Patricia V. Low, Chairman

s/Ann McCormack
Ann McCormack

(Craig Shea, although on the panel for this complaint, was
not available for deliberations.)
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TO:

Raymond A. Meany, Director of Personnel and L.R.
State of Connecticut
Room 403, State Office Building
Hartford, Ct. 06106

Peter Allen, L.R. Operations Manager, DAS-OLR
One Hartford Square West
Hartford, ct. 06106

Frank Bochniewicz, L.R. Specialist, DAS-OLR
One Hartford Square West
Hartford, Ct. 06106

CERTIFIED (RRR)

Barry Scheinberg, Esq. CERTIFIED (RRR)
Prot. Services Employees Coalition, AFL-CIO (NP-5)
141 Washington Street
Hartford, Ct. 06106

Kathleen Flanagan Beal,  President
Prot. Services Employees Coalition, AFL-CIO (NP-5)
141 Washington Street
Hartford, Ct. 06106

9


