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On January 12, 1987, the Amalgamated Transit Union, Local 1336, AFL-CIO
(the Union) filed an unfair labor practice complaint with the Connecticut
State Board of Labor Relations (the Labor Board) , alleging that the Greater
Bridgeport Transit District (the District) had engaged and was engaging in
practices in violation of Section 31-105(6)  of the State Labor Relations Act
(SLRA) in that the District had unilaterally implemented a new attendance
policy which modified pre-existing policies for sick leave, discipline for
late attendance, and absences, all without negotiating with the Union.

The Labor Board conducted an informal investigation of the complaint
pursuant to Section 31-107a of the SLRA by meeting with the parties through
its Assistant Agent Harold S. Lynch on February 25, 1987, April 9, 1987, and
June 4, 1987. At the first informal conference, the District took the
position that the Labor Board lacked jurisdiction. The Union then filed a
similar complaint with the National Labor Relations Board (NLRB). After
investigating the complaint, the NLRB concluded on April 15, 1987, that the
District was created pursuant to Conn. Gen. Stat. Section 7-273b as a public
transit district. The investigation also revealed that Section 7-273~
provided that the affairs of the District were managed by a board of
directors who were appointed by the elected chief executive or the board of
selectmen of the municipalities included in the District. Further
information disclosed that the District possesses the right to acquire real
property by eminent domain and to issue general obligation or revenue bonds
which shall be lawful investments of the State. Based upon this
information, the NLRB concluded that the District is a political subdivision
of the State of Connecticut and is therefore exempt under Section 2(2) of
the National Labor Relations Act from the NLRB's jurisdiction. See e.g.,



Madison County Mental Health Center, Inc., 253 NLRB 258 (1980); Electrical
District Number Two, Pinal  County, State of Arizona, 224 NLRB 904 (1976).

Subsequently, Assistant Agent Lynch advised the parties of his
intention to refer the matter to the Labor Board for a hearing. At the same
time, the assistant agent advised the Union to file a complaint under the
Municipal Employees Relations Act (MERA) leaving it to the Labor Board to
determine the issue of jurisdiction.

On August 26, 1987, the Labor Board sent notice of hearing to the
parties that the complaint would be heard on November 17, 1987. On
September 15, 1987, the Union filed an identical complaint, based upon the
assistant agent's suggestion , alleging that the District had violated
Section 7-470 of the MERA. On September 21, 1987, the Labor Board notified
the parties that the two complaints would be consolidated for hearing on
November 17, 1987. On November 5, 1987, the District filed an application
for Temporary Injunction and Order to Show Cause in the Superior Court,
Judicial District of Fairfield, at Bridgeport, requesting that the Labor
Board be enjoined from proceeding with a hearing on the consolidated
complaints. The Labor Board filed a motion to dismiss the District's
application which the Superior Court granted, concluding that the court
lacked jurisdiction due to its lack of subject matter juris$!iction  since the
District had failed to exhaust its administrative remedies.

During the pendency  of the foregoing court litigation, the Labor Board
proceeded to conduct evidentiary hearings on September 22, 1988 and December
7, 1988 at which time the parties appeared in person and were represented by
counsel. Full opportunity was given to adduce evidence, examine and cross-
examine witnesses, and make argument. Following the hearing, briefs were
submitted by each of the parties on March 27, 1989.

On the basis of the whole record before us, we make the following
findings of fact, conclusions of law, and order.

FINDINGS OF FACT

1. The Greater Bridgeport Transit District (the District) is a
political subdivision of the State of Connecticut created pursuant to Conn.
Gen. Stats. 7-273b et. seq. by the municipalities within its geographical
boundries, for the public purpose of enhancing mass transportation. The
District is funded primarily by public monies, has the statutory authority

1 On appeal by the District to the Supreme Court, that court determined in
Greater Bridgeport Transit District v. Local Union 1336, Amalgamated Transit
Union, AFL-CIO and the Connecticut State Board of Labor Relations, 211 Conn.
436 (1989), that the Superior Court properly granted the Labor Board's
Motion to Dismiss, and held that, where an adequate mechanism for judicial
review was in place , and.an  administrative agency such as the Labor Board
has the exclusive initial power to determine its own jurisdiction in a
particular case.
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to issue general obligation bonds which pledge the credit of the State, has
sole and exclusive control over wages, hours, and other conditions of
employment of its employees. The District succeeded the Grayline  Company,
Bridgeport Auto Transit Company, Chesnut Hill Bus and Stratford Bus
companies, which were purchased and merged into the District's unified
transit system with federal funds provided pursuant to the Urban Mass
Transit Act of 1964. (Exh.7)

2. Local 1336 of the Amalgamated Transit Union (the Union) had been
the exclusive bargaining representative of the District's Transport
Equipment Operators (TEO's or Operators) and Maintenance personnel for the
Grayline  Company before its purchase and merger into the District and has
represented all employees since the commencement of District operations on
June 24, 1979.

3. The first collective bargaining agreement between the District and
the Union covered the period from June 25, 1979 through April 30, 1981
(Exh.3)2 Incorporated by reference within this and successor agreements is
a 13(c) agreement executed pursuant to the Urban Mass Transportation Act of
1964, 49 USCS, Section 1601 et seq., which, by its terms, preserves the
collective bargaining rights of its employees as a condition of federal
funding (Exh.7).

4. The initial contract, referred to by the parties as the Blue Book,
was amended by agreement among other things to utilize "tripartite interest
arbitration at the end of the contract to settle [a] new contract if
necessary. Effective at end of [the] contract - April 30, 1983." (Exh.4)

5. Successor agreements were reached by the parties through interest
arbitration covering periods of May 1, 1983 through April 30, 1985, and May
1, 1985 through April 30, 1987, each of which amended the Blue Book
concerning wage increases, sick leave policy, and employee benefits. No
amendments in any of the successor agreements modify the topics of either
work rules or discipline as embodied in the original agreement. (Exhs.5,6)

6. Article 15, Section B of the Blue Book provides that "all
Transportation Equipment Operators and Maintenance employees are guaranteed
a forty (40) hour week spread over five (5) days of the calendar week".
(Exh.3, p.57)

7. Article 3 of the Blue Book  provides in pertinent part:

"The District retains to itself all rights and authority,...
[to] establish reasonable rules and regulations governing
the operation of its business and the conduct of its
employees so as to in the District's judgement, best
achieve the Principles and Purposes of this Agreement,..."

(Exh.3, p.5)

2 49 U.S.C.S. 1609(c).
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8. Article 19, Sections A and B of the Blue Book provide:

Section A. Work rules and operating rules will be promulgated
by the District and copies will be posted on the bulletin
board in the garage and additional copies will be furnished
to each member of the Union. All new employees, upon being
hired will be furnished a copy of this Agreement and a copy
of the work rules and operating rules.

Further copies will be available for the Union as may be
reasonably requested.

These rules will be established for the efficient and
expeditious operation of the District business and in order
to clarify the obligations of employees. Changes in Work
Rules or Operating Rules will be discussed with the Union
before being distributed by the District to the employees.

Section B. Loss of work time because of violation of work
rules relieves the District of obligation under the
guarantee relating to a minimum of eight (8) hours pay per
day and forty (40) hours per week for the days and weeks
affected by lost time.

9. Between June 25, 1979 and November 1, 1982, work rules were
published in accordance with the contract in the form of notices. (Exh.15,
p.p.l-89)

10. On November 1, 1982, the District published a book of operator
work rules and regulations. (Ekh.11)

11. Following the publication of the book of operator work rules, all
updates and amendments to the rules were published in the form of notices
which were posted in accordance with the provisions of Article 19, Section A
of the agreement. (Exh.15, p.p.90-171).

Pursuant to the contract, operators are divided into two
categi:ies:  (1) Regular Operators-those who work on the regular roster or
"list" by seniority and have a specific daily schedule which they have
secured through bidding also achieved on the basis of seniority; and (2)
Extra Operators-those who work on the "extra list" also arranged by
seniority , and who are assigned different work on a daily basis as needed by
the District in order to fill in vacancies as they occur on the regular
list. (Exh.3, Art. 15 and 16, p.p.57-73)

13. The District places great importance upon the punctuality of its
operators and accordingly has expressly negotiated provisions within the
contract to deal with discipline for "misses", which are defined as (a)
failure to report for a shift in a timely manner or (b) to make relief of
another operator during.the completion of a bus run within a specified
period of time. Misses are distinguished from absences in that they connote
tardiness as opposed to a complete failure to appear for work. (Exh.3, Art.
19, Sect.1)
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14. The collective bargaining agreement defines the "foot of the extra
list" as a disciplinary waiting list used for employees who violate company
attendance policy or for other causes. (Article 19,1.5(a)).

15. Individuals on the foot of the list are expected to appear for
work at 5:00 A.M. and wait for a work opportunity until 7:00 A.M. If no
working opportunity occurs, then they must leave for one hour and return to
the premises two more times, with hour breaks in between, in order to wait
for the assignment of work. If no work develops, the individual goes unpaid
for appearing and waiting. If work develops during the second or third
period, and the individual is assigned a job, he is only compensated for the
time he actually worked. (Tr.p.27,28)

16. Article 19, Section I sets forth the negotiated terms for the
discipline of operators who violate the attendance policy as follows:

Section I. TEOs  who are late on report to work or fail to
report shall be subject to the following:

1. Operators who do not report for duty before the
leaving time of the last of the first group of regularly
scheduled morning departures or who do not report to take
their bus at the relief point, will be given one (1) day
at the foot of the extra list for each offense until such
time as the operator's record warrants other discipline.
this day at the foot of the extra list is to date from
the day following the one upon which the failure to
report for duty is made;

2. Operators who report late, but before the last
regular bus is scheduled to go out, will be allowed to
work at the foot of the extra list upon the day on which
late report is made;

3. A day operator who reports late but before 10:00 a.m.
and is used during that day, will not be penalized the
next day. A day operator reporting late as above and
ordered to report and reports as ordered, whether used or
not, will not be required to serve at the foot of the
extra list the next day;

4. A night operator who reports late but within one (1)
hour after his or her regular reporting time and is used
that day, will not be penalized the next day. A night
operator who misses on the first half of the run but
reports within thirty (30) minutes of his or her regular
reporting time to the starter at relief point or to
dispatcher if there is no starter, and is ordered to
report and does report as ordered, will not be required
to serve at the foot of the extra list the next day
whether used or not;
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5. (a) Operators assigned to the foot of the extra list as
discipline for misses or for other causes, shall make all
reports and accept all work required of extra operators,
excepting that a regular day operator or swing operator
shall not be required to work after 7:00 p.m. on the last
day he or she is on the extra list, if on the extra list
for more than one (1) day. For each miss made while
asigned  [sic] to the extra list, an operator shall be
given one (1) additional day at the foot of such list.
If an operator misses through no fault of his own, he
shall not be penalized;

(b) Operators assigned to the foot of the extra list
as discipline for misses or for other causes will not be
required to remain on report more than one (1) hour at
any one report, excepting at the early report, when such
operators may be held until the last bus runs out but not
later than 7:00 a.m. If held over the time above stated
such operators will be paid for such excess time:

(c) Operators on the regular or extra lists, who do
not regularly take their runs or report for roll call,
shall be posted at the foot of the extra list until such
time as their records warrant other discipline;

(d) This does not apply to regular operators who are
entitled to day or night runs, but who may have been
placed on the extra list temporarily through sickness or
other reasonable causes:

6. The minimum guarantee of 8 hours and. 40 hours does
not apply if a TEO is placed at the foot of the extra
list as discipline for misses or for other causes.

17. The District began posting notices concerning discipline for
misses on July 31, 1980. This first notice,. .termination for misses, i.e.

#65-80, prescribed supension or
a failure to report or make relief, within

specified time periods of time. (Exh.15, p.30)

18. Notice #171-81,  issued June 10, 1981, mirrored and carried forward
Notice #65-80's policy concerning misses. (Exh.15, p.57)

19. The District effectuated the so-called foot of the extra list
disciplinary measures in its notice #185-81  on July 15, 1981. (Exh.15,
p.60) This notice described the disciplinary penalties of various multiple
days at the foot of the extra list which, over time, could lead to
suspension and termination.

20. Notice #208-81,  dated November 10, 1981, prescribed additional
disciplinary measures to,be imposed for operators who call in and then
arrive late to work, which included suspension and termination. (Exh.15,
p.65) Notice #239-82,  dated January 20, 1982, refined this policy further
by requiring service at the foot of the extra list as discipline for these
infractions of work rules. (Exh.15, p.68)
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21. On December 18, 1986, the District informed the Union that it
planned to implement a revised attendance policy, (#935A-86)  which
superseded all previous work rules pertaining to absenteeism and lates and
which was to become effective January 1, 1987. (Exh.9)

22. Prior thereto, the District had advised the Union of its intention
to implement the same revised policy in July of 1986, but had delayed doing
so due to the Union objection to its infringement upon certain mandatory
subjects of bargaining. (Tr.p.18,20)

23. After receiving approval from the Transit Board of Commissioners
to implement policy #935A-86,  a representative met with the Union at a
meeting held on January 1, 1987 to explain the policy and discuss its
implementation. At this meeting, the District made it clear that it would
not negotiate over the new policy. (Tr.21)

24. While the District declined to negotiate concerning the terms or
implementation of the new rules instituted in January of 1987, it did modify
the provisions which charged an employee with a miss for a granted leave of
absence.

25. The Union objected to the implementation of the new rules at a
meeting held on January 1, 1987.

26. Notice #935A-86  also established increased ratios concerning the
number of days placed at the foot of the list for days missed.

27. Notice #935A-86  created a new disciplinary procedure for tardiness
by placing TEO's  who incur a specified number of "lates" within a certain
period of time on the foot of the extra list for a disclosed duration, i.e.
3 "lates" or misses in 1 month = 1 day foot of the list.

28. Notice #935A-86  introduced a new disciplinary measure for tardy
maintenance workers. This new disciplinary measure was a change of shift
from one chosen by a bidding maintenance worker to a different shift imposed
by the District.

29. Section C of Article eleven of the collective bargaining
agreement, as modified by successor agreements , sets forth District rules
concerning the accumulation and use of sick leave:

Section C. Commencing July 1, 1985, members of the District's
bargaining unit , at the end of the month, shall be credited
with 2/3 day of paid sick leave, provided the employee worked
the full month or was on vacation or other leave. Until the
employee has accumulated fifteen (15) full days of sick
leave, there shall be a waiting period of three non-
compensable work days before such employees will be eligible
to receive sick pay for any illness, provided, however, that
if the illness requires hospitalization for at least 24
continuous hours, sick pay shall commence as of the end of
said three days or as of the beginning of such
hospitalization, whichever is the earlier. Sick leave pay
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shall be at the rate of eight (8) hours straight-time pay
per day and shall be integrated with any other District-
financed payments for illness or disability so as not to
exceed eight hours regular pay for each day involved. An
employee who has accumulated 15 days of sick leave shall
not be required to have a three day waiting period before
becoming eligible to receive, for illness, that part of
the sick leave which exceeds 15 days. In all instances,
proof of illness in the form of a Doctor's certificate or
other evidence of illness satisfactory to the District
may be required. Sick leave shall be cumulative from
month to month provided, however, that on January 1 of
any year, an employee cannot have more than 50 days sick
leave credited to him or her; such employee, who has 50
days sick leave credited on January 1, shall continue to
earn sick leave at the rate of 2/3 day per month for the
remainder of the year and as of December 31, the number
of sick days such employee has accumulated in excess of
50 shall be multiplied by the employee's then regular
hourly rate at 8 hours per day, and the District shall
pay to such employee, as of December 31, one half (l/2)
of the amount so calculated and the sick leave in excess
of fifty (50) days shall be canceled.

(Exh.3, p.46,47)

No other portion of the collective bargaining agreement discusses
absenteeism in connection with the sick leave rules and regulations of the
District.

30. In keeping with the work rule provisions of Article 19, Section A,
the District issued notice #287-82  which detailed the District's attendance
policy and description, and for the first time discussed absenteeism over
and above earned sick leave. (Exh.15, p.77)

31. The District began classifying unpaid sick leave as absences in
its notice #3X-82 posted on September 14, 1982. (Exh.15, p.86)

32. Under the agreement, a District employee with fewer than five
years of service must accumulate 15 days of sick leave before he may take a
sick day for which he is not charged with an uncompensated day of absence.
It takes 1 year and eight months of service to accumulate 15 days of sick
leave. There is a 3 day "waiting" period if an employee has an insufficient
number of sick days accumulated, during which time the employee will not be
compensated. (Exh.3, p.46,47)

33. A District employee with more  than five years of service is only
required to have six days of sick leave and experiences no waiting period
before being paid. ,

34. An employee who is sick for a day, and who has accumulated a
sufficient number of sick days, will not be charged with an unexcused
absence.

-8-



35. Notice #935A-86  changed the disciplinary methods for absences by
requiring operators to spend varying amounts of time at the foot of the
extra list, and requiring maintenance workers to undergo a disciplinary
change of shift. (Exh.9)

36. Notice #935A-86  increases the time for disciplinary periods at the
foot of the extra list for absences beyond these amounts specified in the
contract for misses. (Exh.9, Exh.3, p.82,83)

37. Notice #935A-86  increases the probationary review periods from 6
to 12 months utilized to assess employee absenteeism. (Exh.9)

38. As a result of the new work rule policy instituted January 1, 1987
over the objection of the Union, two employees were discharged; Exe11
Robinson was discharged for having exhausted his sick leave maximum of 16
days, and it is undisputed that Robinson contracted a continuing illness,
and was ill at the time of his termination, and Pamela Davis was discharged
under the disciplinary provisions of the new work rule policy which placed
her at the "foot of the list" after experiencing a degree of unexcused
absenteeism that invoked this disciplinary measure.

39. Regarding discharged former employee Pamela Davis, upon reaching
the number of unexcused absences warranting discipline under the new policy,
she provided a doctor's excuse for her absences due to illness, which would
have previously exempted her from the disciplinary process of being placed
at the foot of the list. The District refused to exempt Davis from
discipline, whereupon Davis refused to appear daily at the foot of the list
while ill, and thus was discharged for insubordination.

40. Article 9, Section B(4) of the collective bargaining agreement
discusses bidding by maintenance workers. Under this section, the District
is required to notify maintenance workers of the shift time and days off for
vacancies, and then employees are permitted to bid for their shift
preferences by classification seniority. (Exh.3, pp.30-32)

41. Notice #935A-86  impacts the shift bidding process, and
classification seniority, by requiring maintenance employees to change
shifts to one chosen by the District as a new form of discipline for
violating the new attendance policy. (Exh.9)

42.
concerning

During contract negotiations, the Union raised proposals
sick leave and employee discipline which related to work rules.

(Tr.p.53,55)

CONCLUSIONS OF LAW

1. The Greater Bridgeport Transit District is a political subdivision
of the State of Connecticut created pursuant to C.G.S. Section J-273b  et
seq. and is a municipal employer within the meaning of Section J-467(1)  of
the Municipal Employee Relations Act.
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2. A unilateral change in work rules creating disciplinary sanctions
and introducing new changes in sick leave and attendance policies during the
term of the parties' collective bargaining agreement will constitute a
breach of the duty to bargain in good faith under C.G.S. Section 7-470(4),
and a violation of the Act.

3. Where employees were discharged or otherwise disciplined as a
direct result of certain unilateral changes made by an employer during the
term of an existing collective bargaining agreement, the policies of the Act
require that they be made whole upon the finding of a violation.

DISCUSSION

The current controversy presents two basic issues: First, whether we
have jurisdiction to hear a prohibited practice complaint concerning an
entity created pursuant to the Transit District Act, and secondly, if so,
whether under the facts presented, the District has committed a prohibited
practice by failing to bargain over a unilateral change in a mandatory term
or condition of employment during the term of an existing collective
bargaining agreement. We proceed first to a threshold inquiry regarding
jurisdiction.

I.

It is important to note at this point that prior to the filing of its
initial complaint with this Board, the Union had filed a similar complaint
with the NLRB  alleging a statutory violation of the duty to bargain and
articulated the same unilateral hange theory which it advances here.5 OnlY
after NLRH  declined jurisdiction , as set forth supra, did the Union
initiate its complaint with this Board. NLRB jurisdiction previously
applied when the Union had represented the employees of the Grayline Bus
Company prior to its purchase and the creation of the District. However,
the bargaining history of the parties reveals that the Union has not
heretofore sought to exercise statutorily based collective bargaining rights
either under the NLRA or our own statutes, prior to the onset of the facts
giving rise to this proceeding. The Union's position then is, in essence
that since the NLRB no longer possesses jurisdiction, that by default this4
Board must possess jurisdiction under esther  our State Labor Relations Act ,
or the Municipal Employee Relations Act .

Turning first to the State Labor Relations Act (SLRA), we note that
Conn. Gen. Stat. Section 31-lOl(7)  which defines the term "employer",
specifically excludes "the state or any political or civil subdivision

3 29 USCS Section 152(2) excludes local government from coverage of the
NLRA.
4 Conn. Gen. Stat. Sections 31-101 et. seq.

5 Conn. Gen. Stat. Sections 7-468 et. seq.
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thereof," from the scope of its ambit. The District is by statutory
definition, "a body corporate and politic" as set forth by Conn. Gen. Stat.
Section 7-273(b)(d). Further examination of the Transit District Act leaves
no doubt that entities created under it such as the District, are political
subdivisions of government. While the SLRA does provide some deferral
jurisdiction to private sector employees not covered by the NLRA, the
exclusion of political or civil subdivisions of the state makes it clear
that it serves as no basis for the extension of our jurisdiction in this
case. A primary rule of statutory construction is that where the language
of the statute is clear, it is presumed that the words express the intent of
the legislature. Orticelli v. Powers, 197 Conn. 9, 13, 495 A.2d 1023
(1985). Accordingly, the Union's complaint in Case No. U-10,358 must be
dismissed.

The remaining complaint alleges identical statutory violations of
C.G.S. Sec. 7-469 predicated upon the assumption that jurisdiction exists
under the Municipal Employee Relations Act. Section 7-467(l)  of the MERA
defines a municipal employer in pertinent part as "any political subdivision
of the State, including any town, borough, district..." and would appear to
encompass the District. The District argues, however, that we do not have
jurisdiction to hear or decide this case because C.G.S. Section 7-273j"  of
the Transit District Act applies to the exclusion of 7-469 (MBRA)  and
Section 7-470 et seq. (Duty to bargain collectively). Citing Baker v.
Baningoso, 134 Conn. 382 (1948), the District argues that, of two statutes

6 C.G.S. 7-273j Each transit district shall have power to engage in
collective bargaining with duly appointed representatives of an employee
labor organization and may enter into labor contracts concerning wages,
salaries, hours, sick leave, working conditions, collective bargaining and
pension or retirement provisions. In case of any labor dispute involving a
district and its employees where collective bargaining does not result in
agreement, the parties shall submit such dispute to arbitration pursuant to
arbitration provisions in any labor contract assumed by the district or
entered into by the district, or, in the absence of such provisions, to the
board of mediation and arbitration in accordance with the procedure set out
in section 31-97, and shall abide by the decision rendered under the
provisions of section 31-98. As used in this section, the term "labor
dispute" includes, but shall not be restricted to, any controversy between a
district and its employees or their representatives concerning terms, tenure
or conditions of employment or concerning the association or representation
of persons in negotiating, fixing or maintaining, or seeking to negotiate,
fix, maintain or change, terms or conditions of employment; and the term
"labor organization" means any organization which exists and is constituted
for the purpose, in whole or in part , of collective bargaining, or of
dealing with employers concerning grievances, terms or conditions of
employment, or other mutual aid or protection.
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which address the same subject matter,' the rules of statutory construction
favor a specific statute over a general enactment. The District claims that
Section 7-273j is a mOre  specific statute than 7-469, because 7-273j
empowers, restricts and guides transit districts and their employees,
whereas 7-469 impacts the much larger group of all municipal employees.

The District also asserts that, in a case where the provisions of two
statutes conflict, a specific statute must control over a general statute
even when the general statute has been enacted subsequent to the specific
statute. Baker v. Baningoso, supra; McKinley v. Musshorn, 185 Corm. 616
(1981). The flaw with this argument is that the rule of statutory
construction upon which the District relies applies only to statutes which
"conflict." Baker, supra at 385, and McKinley, supra at 623-24. The
provisions of 7-273j and 7-471(4)  do not conflict. Section 7-273j is the
portion of the Transit District Act which mandates that parties submit to
arbitration "[i]n  case of any labor dispute involving a district and its
employees where collective bargaining does not result in agreement..."
Section 7-471(4),  on the other hand, empowers us to hear and decide
prohibited practice complaints against municipal employers and municipal
employees. These two statutory provisions do not conflict because they each
focus on distinct terms, labor disputes and prohibited practices,
respectively. The District directs us to the definition of a labor dispute,
as defined by Section 7-2733  of the Transit District Act, is defined as, but
not limited to,

. ..any controversy between a district and its employees or
their representatives concerning term, tenure or
conditions of employment or concerning the association or
representation of persons in negotiating, fixing or
maintaining, or seeking to negotiate, fix, maintain or
change, terms or conditions of employment...

We find the definition, though clearly patterned after qur Federal
counterpart, the NLKA,  and our own state labor relations act not to be
dispositive of the issue. This is because while both grievances and unfair
labor practice complaints may fairly be characterized as "labor disputes",
they are distinguishable by their source. Grievances arise out of a dispute

7 C.f. Conn. Gen. Stats., Section 31-lOl(8)  which governs the scope of our
own jurisdiction: "Labor dispute includes, but shall not be restricted to,
any controversy between employers and employees or their representatives
concerning terms, tenure or conditions of employment or concerning the
association or representation of persons in negotiating, fixing or
maintaining, or seeking to negotiate, fix, maintain or change, terms or
conditions of employment."
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over an interpretation of the collective bargaining contract,- whereas unfair
labor practice and prohibited practice complaints are rooted in statutory
violations. Section 7-470 defines a prohibited practice, in relevant part,
as a restraint of affiliation rights, discrimination against employees,
refusal to bargain in good faith, refusal to discuss grievances, etc. The
statutory protections provided by the MERA, which are patterned closely
after the NLRA,  concern the maintenance and protection of the collective
bargaining process itself. Thus, we possess the authority among other
matters, to determine those subjects which are mandatory subjects of
bargaining, the right of employees to choose to engage or not engage in
protected concerted activities free from discrimination, and ultimately,
whether under a given set of circumstances a party before us has bargained
or failed to bargain in good faith. Indeed these statutory protections to
the process of collective bargaining go hand in glove with and serve to
reinforce the grievance arbitration process. And while it is true that
there is a common ground where certain activities may be the subject of both
arbitration and prohibited practice review, it has long been recognized that
within the field of labor law, that "In some circumstances the authority of
the Board and the law of the contract are overlapping concurrent regimes,
neither preempting the other" NLRB v. Strong, 393 U.S. 357, 360 (1968). A
plain reading of the definition of "labor dispute" found in Section 7-273j
leads to the conclusion that it is broad enough to encompass unfair labor
practices, prohibited practices, grievance arbitration and interest
arbitration. See Board of Education v. State Board of Labor Relations, 217
Corm. 110, 115-118 (1991). In fact, under the circumstances of the present
case, both labor and management enjoyed the protections of our federal
counterpart as a private sector business until its purchase by the District.
See Article I, p.p.l-3  of Exhibit 3 of the collective bargaining agreement
and the 13(c) agreement found at Exhibit 7. Thus, we conclude that the
quoted portions of the MERA and Section 7-273j do not conflict.

Nevertheless, it is true that there is sufficient ambiguity within the
definition of labor dispute as set forth in Sections 7-2733  and 7-472
through 7-474 concerning the dispute resolution provisions of each statute8
which require us to examine each of the statutes more closely in order to
determine the intention of the legislature with the enactment of each of
these statutes concerning their applicability to the parties before us.
Norwich v. Silverberg, 200 Conn. 367, 370-91, 511 A.2d 336 (1986); State v.
Kozlowski, 199 Conn. 667, 673, 509 A.2d  20 (1986); Hayes v. Smith, 194 Conn.
52, 57, 480 A.2d 425 (1984); State v. Delafose, 185 Conn. 517, 521, 441 A.2d
158 (1981); 2A Sutherland, Statutory Construction (4th Ed.1984) Section ,
45.05. When we are confronted with ambiguity in a statute, we seek to
ascertain the actual intent by looking to the words of the statute itself:
State v. Kozlawski,  supra, 673; Dukes v. Durante, 192 Conn. 207, 214, 417
A.2d  1368 (1984); the legislative history and circumstances surrounding the

8 The District also contends that assuming arguendo that the provisions of
MERA apply to the District, that section 7-273j is a special act limited to
transit workers which should predominate over MERA which is more general,
citing Baker, supra at 385.

-13-



enactment of the statute; DeFonce Construction Corporation v. State, 198
Conn. 185, 187, 501 A.2d 745 (1985); State v. Parmalee 197 Conn. 151, 161,
496 A.2d 186 (1985); State v. Delafose, supra, 522; and the purpose the
statute is to serve. Peck v. Jacquemin, 196 Conn. 53, 64, 491 A.2d  1043
(1985); Verrastro v. Siverstein, 188 Conn. 213, 221, 448 A.2d 1344 (1982);
Robinson v. Unemployment Security Board of Review, 181 Conn. 1, 8, 434 A.2d
293 (1980).

Turning to the legislative history of the Transit Act, we note that it
was enacted in 1961, four years before MERA. Since MERA had no predecessor,
municipal employees did not possess collective bargaining rights in this
State in 1961. Thus, Section 7-273j provided statutory authority for a
municipal employer to engage in collective bargaining with its public
transit employees where none existed elsewhere in the municipal sector.
That this legislation related particularly to municipalities is made clear
by the caption on the original legislation P.A. 61-507 which reads: "An Act
Concerning the Establishment of Transit Districts by Municipalities." The
title of legislation when it is acted upon by the legislature is significant
and often a valuable aid to construction. Miller v. Board of Education, 166
Conn. 189, 194, 348 A.2d 584 (1974). And this is made even more clear by
the language of the statute itself which provides pursuant to the provisions
of Section 7-273b(d),(e),and  (f) for the creation of transit districts by
one or more towns, cities, or boroughs with the consent of their respective
legislative bodies.

Furthermore, Section 7-273i provides significant protections to the
employees of private transit companies to insure that in the event they are
purchased by a transit district created under the statute, that they are not
placed in any worse position with respect to workers compensation, pension,
seniority, wages, sick leave, vacation, wages, health and welfare insurance,
or any other benefit enjoyed as an employee of the private company. From
this, we conclude that the Transit District Act as originally enacted
contained substantial protection for private workers who would subsequently
be hired by a municipal transit district ,
bargain collectively.

and preserved their right to

Turning now to the MERA, in its original form the term "Municipal
Employer" clearly encompassed towns, cities, boroughs, districts, polithcal
subdivisions of the State and any other authorities established by law.
Proceeding further, the original act,created  certain statutory rights for
employees and representatives , including a statutory duty to bargain
collectively , a description of certain prohibited practices of employers and
employee organizations, and the creation of our statutory jurisdiction in
the municipal sector to conduct elections, fashion bargaining units, and
conduct hearings regarding prohibited practice complaints. Nothing therein
conflicts with the earlier language of Section 7-273j concerning the
utilization of binding arbitration as a dispute resolution mechanism, and it
is clear that MERA was expressly written to include "Districts". However,

' C.G.S. Section 7-467(l).
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. .I

the legislative history of both statutes is silent regarding the
interrelationship between the two acts.

We are guided by several presumptions which arise while applying the
rules of legislative construction. First, it is presumed that the
legislature, in enacting a statute, acts with the knowledge of existing
relative statutes with the intention of creating one consistant body of law.
Caulkins  v. Petrillo, 200 Conn. 713, 718, 513 A.2d 43 (1986); Milford v.
Local 1566, ‘200 Conn. 91, 100, 510 A.2d 177 (1986); State v. West, 192 Conn.
488, 494, 472 A.2d 775 (1984). Therefore, we assume that the General
Assembly was mindful of the arbitration provisions of Section 7-273j,  when
it subsequently enacted MERA. Secondly, when two statutes relate to the
same subject matter , every effort should be made to find a reasonable field
for the operation of both statutes. State v. Carbone,  172 Conn. 242, 256,
374 A.2d  215 [cert. denied, 431 U.S. 967, 97 S.Ct. 2925, 53 L.Rd.2d  10631
(1977); Blue Cross & Blue Shield of Connecticut v. Mike, 184 Conn. 352, 362,
439 A.2d  1026 (1981). Where there is a reasonable field of operation for
each statute which does not impinge on the domain of the other, it is our
duty to give them concurrent effect. State v. White, 169 Conn. 223, 233-4,
363 A.2d  143, cert. denied, 423 U.S. 1025, 96 S.Ct. 469, 46 L.Ed. 2d 399
(1975); Waterbury Teachers-Assn v. Furlong, 162 Conn. 390, 404-405, 294 A.2d
546 (1972) (citations omitted).

Applying these precepts , we conclude that the General Assembly intended
for municipal transit employees to enjoy the statutory protections conferred
by Sections 7-467 through 7-471, 7-475 through 7-477, and by subsequent
enactment, 7-478 and 7-479. The provisions of the MERA which are supplanted
by Section 7-273j are Sections 7-472, 7-473, 7-473A,  B, C, and 7-474, all of
which encompass the dispute resolution mechanisms of mediation, fact-
finding, and arbitration. The alternative provisions of Section 7-273j
provide an alternative dispute resolution mechanism which the legislature
determined to preserve with the enactment of the MERA. We believe that if
the legislature had intended to modify or repeal any part of Section 7-2733,
it would have been a simple task to accomplish at the time. Therefore,
absent a manifest intent to repeal an earlier statute, when general and
specific statutes conflict, they should be harmoniously construed so the
more specific statute controls; Edmundson v. Rivera,  169 Conn. 630, 635, 363
A.2d  1031 (1975). In this regard, Section 7-273j controls.

The District further argues that Section 7-273j provides that
arbitration shall be the sole remedy for disputes arising out of and during
the term of the contract, thereby precluding the extension of protections
from unfair labor practices and other concerted activities from labor
organizations representing transit employees under that statute. However,
we find no basis to conclude that Section 7-2733  acts to the complete
exclusion of the remaining and unconflicting portions of the MERA. In order
to reach that result, we would have to ignore the express language of
Section 7-467(l)  including the district within the definition of a municipal
employer. This we cannot do. No word in a statute should be treated as
superfluous , void or insignificant unless there are impelling reasons, not
here discernable, why this principle cannot be followed. Hartford Principals
and Supervisors Ass'n.  v. Shedd, 202 Conn. 492, 506 (1987). Indeed, it
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would appear from the prior history of the parties that these same or
similar protections were accorded them while under the jurisdiction of the
NLRA.

There are other factors which confirm our conclusion that Section 273j
and the above referenced portions of the MEBA are to be construed in
aggregate. First, we note that the parties have agreed since the inception
of their collective bargaining relationship to binding interest arbitration
in lieu of resort to the economic weapons of the strike and the lockout.
The MERA provides the same constraints for other municipal employees.
Secondly, the express provisions of the Transit District Act make it clear
that such districts are the creation of municipalities and are in the final
analysis separate municipal employers like school districts, water
districts, etc. Lastly, we believe it would be irrational given these facts
to withhold rights accorded to all municipal employees under the MERA from
any specific subdivision thereof. We must ask who would conduct an election
in the event of the filing of a petition for recognition by a rival union, a
petition for decertification , or a petition by supervisors for their own
bargaining unit , absent NLHB  jurisdiction? Statutes must be construed so as
to avoid such irrational results. Dukes v. Durante, 192 Conn. 207, 214, 417
A.2d 1368 (1989).

Finally, the District argues even if it is subject to our jurisdiction
under MERA,  that arbitration is the primary dispute resolution process, and
where the parties have provided by Article 20 of their collective bargaining
contract for a grievance procedure and arbitration, that we should defer to
this process as a matter of comity and public policy. Article 20 of the
parties' collective bargaining agreement contains a standard grievance
arbitration clause concerning matters involving interpretation arising under
the agreement. We have previously adopted standards for post arbitral
deferral in New Fairfield Board of Education,
which was patte

Decision No. 1666 (1978),
sulated  Wire, 192 NLHB  837

(1979) and Spielberg Manufacturing Co., 112 NLHB 1080 (1955). These
standards presume the existence of a prior award which should be granted
deference. Here, none exists. Additionally, we would note that a
petitioner is accorded the right to elect his remedies, and is not compelled
to fashion his cause of action in the form of a grievance instead of a
complaint except where a prior decision on the same matter pre-exists.
Since neither the District nor the Union assert this matter is the subject
of a pending grievance, we find the District's argument to be without merit.

II.

Having concluded we have jurisdiction under MEHA,  we turn to the
Union's complaint. An employer's unilateral change in conditions of
employment involving a mandatory subject of bargaining made during the term
of a collective bargaining agreement often constitutes a refusal to bargain,
unless the change is permitted by the contract, has been waived by the
union, or concerns a managerial prerogative. West Hartford Education v.
DeCourcy 162 Conn. 566,.295  A.2d 526 (1972); Town  of Newington, Decision
No. 1116'(1973).
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Unilateral change implies the existence of a fixed practice prior to
the alleged change. When we find a change and a respondent raises the
contract as a defense, we will look to and interpret the contract. In the
absence of unilateral change, the issue would be one of pure contract
interpretation, more suitable to the grievance-arbitration process. State of
Connecticut, Decision No. 1871 (1980).

Furthermore, the change alleged must concern a major term or condition
of employment which is not permitted by the contract. We have long held
that both work rules and discipline are mandatory subjects of bargaining.
In arriving at these conclusions , we have employed a balancing approach
first enumerated in DeCourcy , supra, and developed further by us in Town of
East Haven, Decision No. 1279 (1975). Here we must examine whether a
general policy which places employees at "the foot of the list" as a
disciplinary measure impinges more deeply upon the working conditions of
employees, vs. the District's interest in being able to direct the course of
its business unfettered by either the need to bargain, or disobedience to
its work rules.

The Union asserts that we must decide whether the changed policy
concerns a work rule or a term or condition of employment. Unquestionably,
it is true that the District has the right under the contract in some
instances to unilaterally institute work rules which enforce the operation
of its enterprise. However, as we have repeatedly made clear by past
decision, that under our balancing approach, some matters commonly referred
to as work rules, may impinge upon mandatory subjects of bargaining. Murphy
Diesel Co. v. NLRJ3, 454 F.2d  303, 78 LRRM 2993 (1971); Town of East Haven,
supra.

Looking more closely then to the current dispute, the evidence
presented discloses that the policy invoked by the District on January 1,
1987, changed its prior policy regarding the disciplinary consequences for
"lates" and other absences including shift changes. Discipline, sick leave,
and attendance policies are all mandatory subjects of bargaining. Work
rules which went beyond the regulation of the District's business and
unilaterally changed these conditions of employment without negotiation
invoked a breach of the duty to bargain. East Haven, supra. The impact here
was substantial since, under the new policy, employees faced greater
exposure to the potential consequence of having to work for no pay,
unquestionably a fundamental condition of employment. Further, these
drastic consequences could clearly ensue even where no misconduct was
involved, such as an insufficient number of days remaining in the sick bank.

We understand work rules to be regulations of an employer calculated to
enforce the operation of his enterprise. Postings of workplace infractions
which may result in discipline such as tardiness, absenteeism, and drinking
on the job are clearly work rules. A work rule which results in working
without compensation as a disciplinary measure cannot be characterized as
justifiable Hless there is clear evidence of union agreement or
acquiesence. That is not at all clear in the present case.

10 We do not here treat the issue of the legali,ty  of requiring an individual
to work without compensation under the Fair Labor Standards Act, as that is
a matter beyond our jurisdiction.
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We conclude that what the District defines as work rules also
encompasses mandatory subjects of bargaining , and we turn to the defenses
presented by the District. First, we must determine whether the contract
provisions concerning work rules permit the action taken unilaterally by the
District in the disputed policy of January 1987. The District directs us to
the contract's management rights clause and Article 19. Article 19 refers
to "work rules and operating rules" in the first paragraph. In the second
paragraph, we find "these rules will be established for the efficient and
expeditious operation of the District business and in order to clarify the
obligations of employees." "Efficient and expeditious" clearly relate to
the legitimate purview of rules of operation.
of employees"

"Clarifying the obligations
refers to rules of conduct, and concerns work place behaviors

which are forbidden. However, we don't believe it can be stretched to
include a disciplinary measure which will be inflicted as some punishment of
choice without negotiation.

Moreover in dealing with the contract language, we must look to the
management rights clause. There the District retains the right to
"establish reasonable rules and regulations governing the operation of its
business and the conduct of its employees..." This new disciplinary rule is
not really an operational rule in the-common use 0
not really a rule for "the conduct" of employees.
sets forth the consequences of that conduct, and i
the traditional realm of "progressive discipline"
clause as authorizing management's institution of
minimizing such substantial changes.

f that term. And it is
Rather it is a rule that
t does this so far beyond
that we do not see this
the rule or in any manner

It is clear that the contract permits the District to promulgate and
post work rules after notice and discussion only with the Union. The "work
rules" in issue however, go far beyond any traditional notion of such rules
and impinge quite substantially for those reasons we have previously
specified upon absenteeism, tardiness, and sick leave in a new disciplinary
manner involving suspension and discharge. We do not believe a contractual
clause granting the District the right to promulgate work rules can be read
so broadly as to allow the District to substantially alter other mandatory
subjects of bargaining without first negotiating with the Union. We
therefore hold that before implementing a change in work rules which have
substantially altered such established discharge procedures and penalties
that the District must first bargain with the Union concerning such changes.

The District argues that even if this is the case, that the Union has
waived objection since the procedures embodied in notice #935A-86  have been
in notices and in existence since 1980-81 as a disciplinary penalty beyond
the terms of Article 19.
punishment concerning

However, we find the Union only acquiesced in this
“misses” which the original policy referred to, and

not for any other misconduct.

In summary, we reject the claim that the new attendance policy involved
only a work rule with management's sole control according to the contract.
Thus, even though the District did follow the Article 19 procedure for
"notice and discussion", that alone was inadequate in the face of objection.
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As a result, we find a breach of duty to bargain and order the District to
cease and desist from engaging in its practice of placing employees at the
foot of the list for disciplinary reasons other than misses until such time
that it has bargained with the Union over its proposed changes. In the
interim, we believe that the purposes of the Act would best be served for
employees Robinson, Davis, and any others who were discharged or otherwise
disciplined as an immediate consequence of the District's unilateral changes
of January 1, 1987, to be reinstated and made whole for losses incurred.
Finally, since we have found jurisdiction to lie within the Municipal
Employee Relations Act, we believe the complaint brought pursuant to the
State Labor Relations Act, U-10,358 to be unnecessary. Accordingly, we
dismiss that complaint.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the State Labor Relations Act, it is hereby

ORDERED, that the complaint U-10,358 filed herein be, and the same
hereby is, dismissed, and it is

FURTHER ORDERED, by virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Municipal mployee
Relations Act, that the Greater Bridgeport Transit District shall

I. Cease and desist from refusing to bargain with the Union over the
unilateral changes in the sick leave, discipline for late attendance, and
discipline for absences without negotiating the same with the Union.

II. Take the following affirmative steps which the Board finds will
best effectuate the purposes of the Act:

(a) Reinstate Ezell Robinson, Pamela Davis, and any other
employees who were discharged under the unilaterally changed
provisions invoked by the District on and afterJanuary  1, 1987,
and make whole said employees together with all accruing back
pay and associated benefits;

(b) Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting, in a conspicuous place
where the employees involved customarily assemble, a copy of this
Decision and Order in its entirety; and
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(c) Report to the Connecticut State Board of Labor Relations at
its offices in the Labor Department, 200 Folly Brook Boulevard,
Wethersf'ield, Connecticut, within thirty (30) days of this
Decision and Order of the steps taken by the Greater Bridgeport
Transit District to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low, Chairman

s/Margaret Lareau
Margaret Lareau

s/Lee Terrv
Lee Terry

CERTIFIED (RRR)

TO:

James R. Carroll, General Manager
Greater Bridgeport Transit District
525 Water Street
Bridgeport, Ct. 06604

Thomas J. Weihing, Esq.
1115 Main Street
Bridgeport, Ct. 06604

Robert J. Newman
President/Business Agent
Amalgamated Transit Union, Local 1336
35 John Street, Room 208
Bridgeport, Ct. 06604

Douglas Taylor, Esq.
Gromfine and Taylor, P.C.
1101 Fifteenth Street, N.W.
Suite 1010
Washington, D.C. 20005

CERTIFIED NW
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CVO281896  S : SUPERIOR COURT

GREATER BRIDGEPOKT TRANSIT : JUDICIAL DISTRICT OF FAIRFIELD
DISTRICT :

V. : AT BRIDGEPORT

CONNECTICUT STATE LABOR : AUGUST 5, 1993
RELATIONS BOARD :

MEMORANDUM OF DECISION RE:
APPEAL FROM STATE LABOR RELATIONS BOARD

The plaintiff, Greater Bridgeport Transit District

["Transit District"], appeals pursuant to General Statutes

94-183  from a decision of the defendant, Connecticut State Board

of Labor Relations ["Board"], in which the Board ruled in favor

of the defendant Amalgamated Transit Union, Local 1336, AFL-CIO

["Union"].



On January 1, 1987, the Transit District instituted a

revised attendance policy for its emp1oyees.l (Return of Record

["R.O.R."], Exhibit 17, Hearing Exhibits 2, 9.) At the time of

said revision, a labor agreement, entered into between the

Transit District and the Union in 1979, was in efiect. (R.O.R.,

Exhibit 17, Transcript of Hearing, September 22, 1988, pp. 4-8.)

On January 12, 1987, the Union filed a complaint (Case

No. U-10,358) with the Board pursuant to the Connecticut State

Labor Relations Act ["CSLRA"] alleging that the Transit District

had implemented the new attendance policy without negotiating

with the Union in violation of General Statutes §§31-105(b),

7-469 and 7-470(4). (R.O.R., Exhibit 1, Case No. U-10,358,

P.1.) Additionally, the Union filed a demand for arbitration

with the American Arbitration Association on February 13, 1987.-

(See plaintiff's brief, p.2.)

The Board conducted an informal investigation of the

complaint pursuant to CSLRA 531-107(a). (See Board's brief, p.

2.). Assistant Agent Harold Lynch met with the District and the

Union on February 25, 1987, April 9, 1987 and June 4, 1987.

(See Board's brief, p.2.)
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Thereafter, the Union filed a complaint (Case No.

39-CA-3387) with the National Labor Board [ "NLRB"]  alleging a

violation under 58 of the National Labor Relations Act ["NLRA"].

On April 15, 1987, the NLRB concluded that the Transit District,

a political subdivision of the State of Connecticut, was exempt

from its jurisdiction under §2(2) of the NLRA and dismissed the

complaint. (R.O.R., Exhibit 2.)

On August 26, 1987, the Board sent notice to the

parties that a hearing would be held on November 17, 1987.

(R.O.R., Exhibit 3.) On September 15, 1987, the Union filed a,

second complaint (Case No. MPP-10,843 with the Board pursuant to

§7-471(4)  of the Municipal Employee Relations Act ["MERA"]

alleging the Transit District had violated General Statutes

§§31-105(6), 7-469 and 7-470(4). (R.O.R., Exhibit 4.) On

September 21, 1987, the Board r.ocified  the parties that the two

complaints would be consolidated for hearing on November 17,

1987. (R.O.R., Exhibit 5.)

On November 16, 1987, the Transit District filed with

the superior court an Application for a Temporary and Permanent

Injunction and Order to Show Cause. (R.O.R., Exhibit 6.) On

the same day, the Union filed an answer and motion to dismiss
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the application for injunction. (R.O.R., Exhibit 7.) On

November 17, 1987, the Board filed a motion to dismiss the

Transit District's application for injunction. (R.O.R., Exhibit

8.1

On November 30, 1987, the Board filed an amended

motion to dismiss and on December 4, 1987, the Union filed an

amended motion to dismiss. (R.O.R., Exhibits 9, 11.) On May

26, 1988, the court, Harrigan, J., dismissed the Transit

District's action on the ground that the court lacked subject

matter jurisdiction as the Transit District had failed to

exhaust its administrative remedies. (R.O.R., Exhibits 12, 13.)

On June 13, 1989, the Supreme Court affirmed the trial court's

dismissal of the Transit District's action. Greater Bridgeport

Transit District> Local Union 1336, 211 Conn. 436, 559 A.2d

1113 (1989).

Thereafter, on June 24, 1988, the Board notified the

parties that a hearing on the two consolidated complaints would

be held on September 22, 1988. (R.O.R., Exhibit 14.)

Thereafter, the Board conducted evidentiary hearings on

September 22, 1988 and December 7, 1988. On March 27, 1989, the

parties submitted briefs to the Board.

On March 27, 1991, two years later, the Board issued a

decision concluding that:
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1. The Greater Bridgeport Transit District
is a political subdivision of the State
of Connecticut created pursuant to
C.G.S. Section 7-273b et seq. and is a
municipal employer within the meaning of
Section 7-467(l)  o f the Municipal
Employees Relations Act.

2. A unilateral change in work rules
creating disciplinary sanctions and
introducing new changes in sick leave
and attendance policies during the term
of the parties' collective bargaining
agreement will constitute a breach of
the duty to bargain in good faith under
C.G.S. Section 7-470(4),  and a violation
of the Act.

3. Where employees were discharged or
otherwise disciplined as a direct result
of certain unilateral changes made by an
employer during the term of an existing
collective bargaining agreement, the
policies of the Act require that they be
made whole upon the finding of a
violation.

(R.&R., Exhibit 19, Decision No. '2905, pp. g-10.)

The Board dismissed the complaint'(Case  No. U-10,358)

brought pursuant to the CSLRA and ordered the Transit District

to cease and desist from refusing to bargain with the Union

"over  the unilateral changes in the sick leave, discipline for

late attendance and discipline for absences." Id., 19. In

addition, the Board ordered the Transit District to "[rleinstate

Ezell Robinson, Pamela Davis and any other employees who were

discharged under the unilaterally changed provisions...and make

whole said employees together with all accruing back pay and

associated benefits...." Id.
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The Transit District brings an appeal from this

decision pursuant to General Statutes §4-183. The Transit

District claims that the Board's decision is illegal, arbitrary

and an abuse of discretion in that (1) the Board's decision was

not timely filed and as such the Board exceeded its authority;

(2) General Statutes 57-2735 was controlling rather than MERA,

and therefore, the Board lacked jurisdiction; (3) the Board

erred in failing to defer to arbitration which was the primary

remedy between the parties; (4) the Transit District was given

inadequate notice of the nature of the remedies and orders

issued by the Board; and (5) the Board erred in determining that

the new attendance policy was a mandatory subject of bargaining

rather than a work rule. On May 4, 1991, the Board filed an

answer.

On September 4, 1991, the Transit District filed a

memorandum of law in support of its appeal. The Board filed a

brief on October 2, 1991.

On August 12, 1992, the Union entered its appearance.

On September 4, 1992, the Union, which has not filed an answer,

filed its brief.
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"'Appeals to courts from administrative agencies exist

only under statutory authority."' (Citations omitted.) Raines

V . Freedom of Information Commission, 221 Conn. 482, 489, 604

A.2d 819 (1992). "A statutory right to appeal may be taken

advantage of only by strict compliance with the statutory

provisions by which it is created." (Citations and internal

quotation marks omitted.) Id. "'Such provisions are mandatory,

and, if not complied with, the appeal is subject to dismissal."'

(Citations omitted.) Id.

This court has jurisdiction to review the

matter pursuant to MERA. General Statutes §7-471.

7-471 provides, in pertinent part, that:

instant

Section

. ..[f]or purposes of hearings and
enforcement of orders under sections 7-467
to. 7-477 [concerning prohibited practices],
inclusive, the board shall have the same
power and authority as it has in sections
31-107, 31-108 and 31-109, and the municipal
employer and the employee organization shall
have the right of appeal as provided
therein.

General Statutes 57-471(5)(D). Section 31-109 provides, in

relevant part, that "[a]ny person aggrieved by a final order of

the board granting or denying in whole or in part the relief

sought may appeal pursuant to chapter 54 to the superior
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court..,.” General Statutes §31-109(d).  Under chapter 54, "[a]

person who has exhausted his administrative remedies available

within the agency and who is aggrieved by a final decision may

appeal to the superior court...." General Statutes 4-183(a).

"Unless a plaintiff can establish that he is aggrieved

by a decision of an agency, he has no standing to appeal."

Kelly v. Freedom of Information Commission, 221 Conn. 300, 308,

603 A.2d 1131 (1992),  citing Beckish v. Manafort, 175 Conn. 415,

419, 399 A.2d 1274 (1978). The test for determining

aggrievement is twofold:

"[Flirst, 'the party claiming aggrievement
must successfully demonstrate a specific
personal and legal interest in the subject
matter of the decision', as distinguished
from a general interest, such as is the
concern of all members of the community as a
whole. Second, the party claiming
aggrievement must successfully establish
that this specific personal and legal
interest has been specially and injuriously
affected bv the decision.' Nader v.
Altermatt,'l66  Conn. 43, 51, 347 A.2d 89
-7X974)  .'I

Munhall v. Inland Wetlands Commission, 221 Conn. 46, 51, 602-

A.2d 566 (1992),  quoting Mystic Marinelife Aquarium, Inc. v.

Gill, 175 Conn. 483, 493, 400 A.2d 726 (1978). "'Aggrievement

is established if "there is some possibility, as distinguished

from a certainty, that some legally protected interest...has
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been adversely affected.""' Rose v. Freedom of Information

Commission, 221 Conn. 217, 230, 602 A.2d 1019 (1992),  quoting

Hall v. Planning Commission, 181 Conn. 442, 445, 435 A.2d 975

(1980).1

The Transit District has a specific personal and legal

interest in the subject matter of the Board's decision in that

the decision involves the legal rights and obligations of the

Transit District under the collective bargaining agreement and

under MERA. The Transit District's legal interest in the

decision has been specially and injuriously affected in that the

Labor Board ruled against the Transit District and in favor of

the Union. Thus, the Transit District is aggrieved.

II

The July 1, 1989 amendments to the Uniform

Administrative Procedure Act, General Statutes 54-166  et seq.,

do not apply where the agency proceedings were commenced prior

to that date. &tines v. Freedom of Information Commission, 221

Conn. 482, 487, 604 A.2d 819 (1992) , citing Vernon Village, Inc.

v. Carothers, 217 Conn. 130, 138, 585 A.2d 76 (1991). Rather,

"[T]he statute in effect at the time that the administrative

proceedings are commenced controls the action." Fromer v.

Bayer-Napert  Partnership, 26 Conn. App. 185, 186 n.1, 599 A.2d

398 (1991), citing Vernon Village, Inc., supra. As previously

noted, the Union filed its first complaint with the Board on
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January 12, 1987. Therefore, the agency proceeding commenced on

January 12, 1987,  and the plaintiff must comply with the Service

of process provisions of 14-183 as it existed prior to the 1989

amendments.

A party taking an appeal must do so by filing it with

the superior court within forty-five (45) days of the mailing of

the final decision and serving the agency that rendered the

final decision and all parties listed in the final decision

within thirty (30) days of the mailing of the final decision.

General Statutes §4-183(b) (Rev. to 1987). Where there is no

mailing date indicated in the record, it is appropriate for the

reviewing court to utilize the date of the final decision in

determining if service was made within the statutorily

proscribed time. Royce 'v. Freedom of Information Commission,

177 Conn. 584, 585-86, 418 A.2d 935 (1979). In the present

action, the decision of the Board is dated March 27, 1991.

Service was *made upon the Union on April 8, 1991 (12 days) and

on the Board on April 9, 1991 (13 days). The appeal was filed

on April 9, 1991 (13 days). Therefore, the appeal is timely.

III

The Uniform Administrative Procedure Act, General

Statutes 14-166 e t seq., governs judicial review of an

administrative agency's action. Ottochian v. Freedom of
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Information Commission, 221 Conn. 393, 397, 604 A.2d 351 (1992).

However, "the scope of review is limited." Id., citing Board of

Education v. Freedom of Information Commission, 208 Conn. 442,

452, 545 A.2d 1064 (1988). "'[Tlhe trial court may [not] retry

the case or substitute its own judgment for that of the

[administrative agency]."' (Citation omitted.) Id. "'Rather,

an agency's factual and discretionary determinations are to be

accorded considerable weight by the courts...."' (Citations

omitted.) Lieberman v. Board of Labor Relations, 216 Conn. 253,

262, 579 A.2d 505 (1990).

The trial court is limited to deciding "whether the

agency, in issuing its order, acted unreasonably, arbitrarily,

or illegally, or abused its discretion." (Citation omitted.)

Ottochis, supra, 397; General Statutes 54-183(g)  (rev. to

1987) .2 "'Conclusions of law reached by the administrative

agency must stand if the court determines that they resulted

from a correct application of the law to the facts found and

could reasonably and logically follow from such facts."'

(Citation omitted.) Id. "If the [Board's] findings are

supported by substantial evidence, they cannot be disturbed.

Substantial evidence is evidence which carries conviction. It

is such evidence as a reasonable mind might accept as adequate

to support a conclusion. It means something more than a mere

scintilla and must do more than create a suspicion of the
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existence of the fact to be established." (Citations omitted.)

L. Suzio Construction Co. v. State Board of Labor Relations, 148

Conn. 135, 138, 168 A.2d 553 (1961); see also Norwich v. Norwich

Fire Fighters, 173 Conn. 210, 214, 377 A.2d 290 (1977).

IV

The Transit District asserts that the Board exceeded

its authority in that it did not render its decisi0.n  within

ninety (90) days as required by General Statutes 54-180(a). 3

Section 4-180(b) provides, in pertinent part, that "[i]f any

agency fails to comply with the provisions of subsection (a) . . . )

any party thereto or any interested person may apply to the

superior court... for an order requiring the agency to render a

decision forthwith, after hearing." General Statutes 54-180(b)

(rev. to 1987). "[T]he failure to raise a procedural claim or

the failure to utilize a remedy available to cure a procedural

defect can constitute a waiver of the right to object to the

alleged defect." (Citations omitted.) Jutkowitz v. Department

of Health Services, 220 Conn. 86, 95, 596 A.2d 374 (1991). A

plaintiff's failure to invoke the remedy.provided in §4-180(b)

constitutes a waiver of his right to object to the board's

noncompliance with 54-180(a). Id., 96. The Transit District

waived its right to challenge the timeliness of the Board's

ruling by not applying to the superior court pursuant to

14-180(b)  for an order requiring the Board to issue its

decision.
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The Transit District argues that the Board erroneously

decided that the Municipal Employee Relations Act [MERA],

General Statutes 57-467  e t seq., was controlling in the

resolution of this dispute. The District's position is that

General Statutes 57-2735, which specifically applies to transit

districts, is in conflict with MERA but prevails over MERA's

more general application to municipal employees.

Generally, courts will accord "considerable deference

to the construction given a statute by the administrative agency

charged with its enforcement...." Sutton v. Lopes, 201 Corm.

115, 120, 513 A.2d 139, U.S. cert. denied, 479 U.S. 964 (1986).

However, a departure from the usual rule of according deference

is warranted where the question of statutory construction "does

not involve the application of open ended statutory language to

a particular fact bound controversy, but rather concerns an

issue of law about the scope of a Connecticut statute that this

court has not previously interpreted." Board of Education v.

Board of Labor Relations, 201 Corm. 685, 698, 519 A.2d 41

(1986).
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Although "[i]t is well established that 'as a matter

of statutory construction, specific statutory provisions are

presumed to prevail over more general provisions dealing with

the same overall subject matter;..."' (citation omitted)

Hallenbeck v. St. Mark the Evangelist Corp., 29 Conn. App. 618,

624, 616 A.2d 1170 (1992); it is equally well established that

"'it is presumed that the legislature, in enacting a statute,

acts with the knowledge of existing relative statutes and with

the intention of creating one consistent body of law."'

(Citations omitted.) State v. Delossantos, 211 Conn. 258, 283,

559 A.2d 164 (1989). "In construing a statute, common sense

must be. used, and courts will assume that the legislature

intended to accomplish a reasonable and rational result."

(Citations and internal quotation marks omitted.) Id.

"'Repeals by implication are not favored and will

never be presumed where the old and new statute may well stand

together...."' (Citation omitted.) Downey v. Retirement Board,

22 Conn. App. 172, 576 A.2d 582 (199). ""'[WI  hen two statutes

relate to the same subject matter, every effort should be made

to find a reasonable field for the operation of both

statutes . ..[and] where there is a reasonable field for each

statute which does not impinge on the domain of the other, it is

the court's duty to give them concurrent effect.""' (Citation

omitted.) Windham  First Taxing District v. Windham, 208 Conn.

543, 553, 546 A.2d 226 (1988).
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Section 7-2735  provides, in pertinent part, that

[e]ach transit district shall have power to
engage in collective bargaining with duly
appointed representatives 0E an employee
labor organization and may enter into labor
contracts concerning wages, salaries, hours,
sick leave, working conditions, collective
bargaining and pension or retirement
provisions. In case of any labor dispute
involving a district and its employees where
collective bargaining does not result
agreement I the parties shall submit such
dispute to arbitration....

(Emphasis added.) General Statutes §7-273j. General Statutes

57-471  provides, in pertinent part, that

[t]he  state board of labor relations shall
have the following power and authority in
relation to collective bargaining in
municipal employment:...

(5) Whenever a question arises as to .whether
a practice prohibited by sections 7-467 to
7-477, inclusive, has been committed by a
municipal employer or employee organization,
the board shall consider that question....
If, upon all the testimony, the board
determines that a prohibited practice has
been or is being committed, it shall...issue
and cause to be served on the party
committing the prohibited practice an order
requiring it or him to cease and desist from
such prohibited practice, and shall take
such further affirmative action as will
effectuate the policies of sections 7-467 to
7-477....

General Statutes 17-471.
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Although there may be cases where both statutes are

applicable, the instant action is not one of them. Section

7-273j  provides for arbitration of a labor dispute where

"collective bargaining"does not result in agreement. There is

no dispute that in the instant case the District implemented its

revised attendance policy unilaterally without resort to

collective bargaining. (R.O.R., Exhibit 17, Transcript of

Hearing, September 22, 1988, pp. 20-21, 69; Transcript of

Hearing, December 7, 1988, pp. 60-62.) Accordingly, it is MERA

which applies to the resolution of this dispute, and not

§7-273j.

The Transit District argues that even if it is subject

to the Board's jurisdiction under MERA, arbitration was the

primary remedy in the instant action. The Transit District

argues that because the parties had provided for a grievance

procedure and arbitration under Article 20 of the collective

bargaining agreement, the Board should have deferred to the

pending arbitration.
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In opposition, the defendants argue that under Article

20 of the collective bargaining agreement, arbitration is only

required for matters involving interpretation of the agreement

itself. In addition, the defendants assert that deferral to

arbitration is discretionary.

The Connecticut Supreme Court has consistently relied

on federal labor law precedent to interpret parallel state

legislation, including MERA. Danbury v. Int'l  Assn. of

Firefighters, Local 801, 221 Conn. 244, 251-52, .603 A.2d 393

(1992); Stratford v. Local 134, IFPTE, 201 Conn. 577, 589, 519

A.2d 1 (1986). "'Where an employer and a union have voluntarily

elected to create dispute resolution machinery..., it is

contrary to the basic principles of the Act for the Board to

jump into the fray prior to an honest attempt by the parties to

resolve their disputes through that machinery."' (Citation

omitted.) Hammontree v. NLRB, 136 LRRM 2478, 2482 (1991).

The NLRB has adopted two separate deferral policies:

(1) prearbitral deferral; and (2) post-arbitral

deference.4  Id., 2481. Pre-arbitral deferment is appropriate

where:

(i) there is a long-standing bargaining
relationship between the parties;

(ii) there is no enmity by the employer
toward the employee's exercise of
rights;
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(iii)the employer manifests a willingness to
arbitrate;

(iv) the [Collective Bargaining Agreement's]
arbitration clause covers the dispute
at issue; and

(v) the contract and its meaning lie at the
center of the drspute.

(Emphasis added.) Id., citing Collyer Insulated Wire, 192 NLRB

837 (1971); Local Union No. 2188 v. NLRB, 494 F.2d 1087,

1090-91, cert denied, 419--L U.S. 835 (1974) (affirming Collyer

deferment.).

Article 20 of the Collective Bargaining Agreement

provides, in pertinent part, that

[a]ny dispute or controversy between the
District and an employee covered by this
Agreement, or between the District and the-
union, regarding the application or
interpretation of any of the provisions of
this Agreement shall constitute
grievance. AlFiri.evances  shall be settle:
in the following manner:...

Step 4: . ..the Union may request arbitration
by giving written notice to the American
Arbitration Association at its Connecticut
office and to the District requesting the
appointment of an arbitrator.... The
Arbitrator's authority shall be limited to
interpreting and applying the provisions of
this Agreement and shall have no power to
add, subtract modify
provisions of thi:'Agreement.

any of the

(Emphasis added.) (R.O.R., Exhibit 17, Hearing Exhibit 3, pp.

84-87).
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Article 20 establishes only a binding settlement

procedure with respect to the application and/or interpretation

of the provisions of the agreement itself. However, the instant

dispute does not involve the application or interpretation of

the provisions of the collective bargaining agreement, but

rather alleges that the Transit District engaged in a prohibited

practice, and thus, violated MERA, by unilaterally implementing

a revised attendance policy. Therefore, the fourth and fifth

prongs of the Coilyer test are not satisfied.

Furthermore, the Labor Board has adopted a policy of

deferring to arbitration where arbitration has been invoked and

the matter has reached the arbitration stage. New Fairfield

Board of Education, Case No. TPP-4347, Dec. No. 1666 (1978),

citing Town of Orange, Case No. MPP-3985, Dec. NO.

Speiiberg Mfg. Co., 112 NLRB 1080, 36 LRRM 1- -

Although a request for arbitration was filed with

1581 (1977);

1 5 2  (19S5).

the American

Arbitration Association, arbitration proceedings had not yet

begun and, in fact, had been stayed. (See R.O.R., Exhibit 15.)

Accordingly, the Labor Board's decision not to defer to

arbitration was not impr0pe.r and an abuse of discretion.
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VII

The Transit District claims that the Orders of relief

issued by the Labor Board were never requested in the complaint,

and, therefore, it had inadequate notice of the scope of relief

requested. A plaintiff has "a due process right to notice of

the charges against him." Fleishman v. Board of Examiners in

Podiatry, 22 Conn. App. 181, 191, 576 A.2d 1302 (1990). "If the

notice of charges does not fairly apprise the person of the

nature of the offense with which he is charged, the court may

set aside the order of an agency for deficiency of notice."

Id., citing Murphy v. Berlin Board of Education, 167 Conn. 368,

374-75, 355 A.2d 265 (1974). "'[T]he test of whether one is

given adequate notice is whether it apprises .him of the claims

to be defended against, and on the basis of the notice given,

whether plaintiff could anticipate the possible effects of the

proceeding.“' (Citation omitted.) Td.

General Statutes §4-177(b) provides that, in contested

cases,

PIhe notice shall include: (1) A
statement of the time, place, and nature of
the hearing; (2) a statement of the legal
authority and 'urisdiction under which the
hearing is to -t e held; (3) a reference to
the particular sections of the statutes and
regulations involved; [and] (4) a short and
plain statement of the matters asserted. If
the agency or other party is unable to state
the matters in detail at the time the notice
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is served, the initial notice may be limited
to a statement of the issues involved.
Thereafter upon application a more definite
and detailed statement shall be furnished.

(Emphasis added.) General Statutes 14-177(b)  (revised to 1987).

Although the Union failed to state the relief to which

it deemed itself entitled as requested on the complaint form5,

the plaintiff never brought an application for "a more definite

and detailed statement" as permitted under General Statutes

§4-177(b). A plaintiff's failure to request a more definite and

detailed statement constitutes a waiver of its right to question

the sufficiency of the notice of relief requested. Levinson v.

Board of Chiropractic Examiners, 211 Conn. 508, 536, 560 A.2d

403 (1989), citing Harwinton Drilling & Engineering Co. v.

Public Utilities Control Authority, 188 Conn. 90, 95-96, 448

A.2d 210 (1982). Therefore, the Transit District waived its

right to question the sufficiency of the notice by not bringing

an application for a more definite and detailed statement

pursuant to k4-177(b).

VIII

General Statutes §§7-46g6 and 7-470(~)~ impose upon a

municipal employer the duty to bargain collectively with

desginated employee organizations "with respect to wages, hours

and other conditions of employment." The Labor Board found that

the revised attendance policy was a condition of employment

subject to bargaining.
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"'The significance of calling something a "condition

of employment" is that it then becomes a mandatory subject of

collecti.ve bargaining."' Danbury v. Int'l Assn. of

Firefighters, Local 801, 221 Conn. 244, 253, 603 A.2d 393

(1992), quoting West Hartford Education Assn. v. DeCourcey, 162.

Conn. 566, 295 A.2d 526 (1972). "The phrase condition of

employment limits the area of negotiability and excludes the

sort of managerial decisions that 'lie at the core of

entrepreneurial control."' (Citation omitted.) Id. The term

"conditions of employment"

"is intended to include the entire spectrum
of conditions and benefits which apply to
public employment, in addition to the
commonly understood basic provisions
relating to pay and hours of work, including
but not limited to: seniority, grievance
procedures, holiday and vacation pay, shift
premiums, sick leave, jury duty, pensions
and severance pay, insurance coverage of
various kinds, seniority in promotions,
transfers and layoffs, discipline and
discharge and grievance arbitration
provisions."

Board of Police Commissioners v. White, 171 Conn. 553, 560, 370

A.2d 1070 (1976),  quoting Interim Commission to Study Collective

Bargaining by Municipalities, Report to the General Assembly, at

14 (1965).
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The Transit District asserts that the revised

attendance policy is a work rule and not a "condition of

employment." Specifically, the Transit District asserts that

because the Labor Board defines "work rule" to include

"workplace infractions which may result in discipline such as

tardiness, absenteeism, and drinking on the job . . . . " (Emphasis

added.) R.O.R., Exhibit 18, p. 17); the revised attendance

poiicy  should be considered a work rule. However, the Labor

Board also stated that "[dliscipline, sick leave, and attendance

policies are all mandatory subjects of bargaining."- - (Emphasis

added.) Id.

Furthermore, federal courts, interpreting the National

Labor Relations Act, have held that "the imposition of new

attendance or absenteeism rules for which employees may be

disciplined is a change in terms and conditions of employment

over which*an employer is required to bargain." (Emphasis

added.) NLRB v. United Technologies Corp., 884 F.2d  1569, 1575- -

(2d Cir. 7.989),  citing Ciba-Geigy PharmaceutJcals  Division v.

YLRB,- 722 F.2d  1120, 1126-27 (3rd Cir. 1983) (employer violated

the Act by unilaterally implementing a new attendance control

procedure); Electri-Flex Co. v. NLRB, 570 F.2d 1327, 1336 (7th

Cir.), cert. denied, 439 U.S. 911 (1978). An employer violates

its duty to collectively bargain by unilaterally modifying
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employees' terms and conditions of employment. Allied Chemical

& Alkali Workers of America v. Pittsburgh Plate Glass Co., 404

U.S. 157, 185-86 (1971); NLRB v. United Technologies Corp.,

supra, 1574-75.

The record establishes that (1) the revised attendance

policy altered the preexisting company policy respecting

employee absences ;8 (2) the Union objected to the proposed

,change  (R.O.R., Exhibit 17, Transcript of Hearing, September 22,

1988, pp. 18-21; Transcript of Hearing, December 7, 1988, pp.

73-74); (3) the Transit District implemented the new attendance

policy without bargaining with the Union (R.O.R., Exhibit 17,

Transcript of Hearing, September 22, 1988, pp. 18-21; Transcript

of Hearing, December 7, 1988, pp. 60-62); and (4) the Transit

District enforced the new policy to the extent of discharging

employees for violations of the revised policy (R.O.R., Exhibit

i7, Transcript of Hearing, September 22, 1988, pp. 24-25).

The Transit District, however, argues that the union

waived its right to bargain over changes in the attendance

policy. "WI union may waive its statutory right to bargain

over a particular term or condition of employment." NLRB v.

United Technologies Corp. ) supra, 1575, citing NLRB v. C & C

Plywood Corp., 385 U.S. 421, 430-31 (1967); NLRB v. Island

Topographers, Inc., 705 F.2d 44, 48 (2d Cir.  1983). Because

waiver of statutory rights by unions is disfavored, "the

purported waiver 'must be clear and unmistakable."' NLRB v.
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United Technologies Corp., supra, 1575, citing Metropolitan

Edison Co. v. NLRB, 460 U.S. 693, 708 (1983). Waiver may be

established by (1) an express provision in the collective

bargaining agreement, or (2) the conduct of the parties,

including past practices and bargaining history. Id. "An

employer relying on a claim of waiver of a duty to bargain bears

the burden of demonstrating it clearly and unmistakably." Id.,

citing NLRB v. Challenge-Cook Bros. of Ohio, Inc., 843 F.2d 230,

233 (6th Cir. 1988).

The Transit District first argues that Article 19 of

the collective bargaining agreement authorizes the Transit

District to unilaterally modify the attendance policy. Article

19 provides, in pertinent part, that "[wlork rules and operating

rules will be promulgated by the District and copies will be

posted.... These rules will be established for the efficient

and expeditious operation of the District business and in order

to clarify the obligations of employees." (R.O.R., Exhibit 17,

Hearing Exhibit 3, Article 20, Section A, p. 78.) In addition,

section I provides for various disciplinary measures for

employees who report late. Id., 81-84. Furthermore, section I

provides that "[t]he minimum guarantee of 8 hours and 40 hours

does not apply i f [an employee] is placed at the foot of the

extra list as discipline for misses or other causes." Id.;

83-84.

.
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However, the language of Article 19 does not grant the

Transit District the right to unilaterally implement attendance

policies or disciplinary measures or any other conditions of

employment. Article 19 merely authorizes the .Transit  District

to implement work rules and operating rules. Article 19 cannot

be reasonably interpreted to authorize the Transit District to

act unilaterally with respect to mandatory subjects of

bargaining.

Finally, the Transit District argues that past

practices of the Union constitute a waiver of the Union's right

to bargain over changes in the attendance policy. Specifically,

the Transit District argues that because attendance policies

have always been drafted and implemented by the Transit District

and have been deemed work rules which are not mandatory subjects

of bargaining, the Union has waived its right to bargain over

the implementation of attendance policies. However, a waiver of

the right to bargain collectively on one issue is not a waiver

for all purposes f0.r all time. Ciba-Geigy Pharmaceuticals

Division, supra, 1127. "'Each time the bargainable incident

occurs - each time new rules are issued - the Union has the

election of requesting negotiations or not."' Id., quoting NLRB

v. Miller Brewing Co., 408 F.2d 12, 15 (9th Cir. 1969). The

record shows that the Union sought the opportunity to bargain

over the revised attendance policy.
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I

Accordingly, for the foregoing reasons, the court

concludes that the record supports the Labor Board's finding

that the Transit District violated MERA.
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ENDNOTES

1. The revised attendance policy provides, in pertinent part :

Any reference to absence in the progressive
attendance discipline program presented
below defines absence as:

1. A single day of work missed
2. An unexcused absence
3. Providing further that in any given

twelve month period, one incident of
multiple day absence, if properly
certified by a doctors [sic] certificate
shall be charged as only a single
absence....

DISCIPLINE FOR ABSENTEEISM

1 . 6 absences - Warning, counseling and
notification to employee in
writing.. .that for all.‘ -subsequent
absences a doctors [sic] certificate
will be required

2. 8 absences - 3 days foot-of-list for
operators 3 days shift change for
maintenance

3. 10 absences - 5 days foot-of-list for
Tperators 5 days shift change for
maintenance

4. 12 absences - 10 days foot-of-list for
operators 10 days shift change for

1 maintenance
5. 14 absences - 5 days suspension
6. 16 absences - Termination....- -

Operators assigned for attendance--related
discipline to the foot-of-list will report
without guarantee.

(R.O.R., Exhibit 17, Hearing Exhibit 9.)

2. Section 4-183(g) provides that

[tlhe court shall not substitute its
judgment for that of the agency as to the
weight of the evidence on questions of fact.
The court may affirm the deci;i;n foufrt;!;
agency or remand the case
proceedings. The court may reverse or
modify the decision if substantial rights of
the appellant have been prejudiced because
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3 .

4.

5.

6.

7.

the administrative findings, inferences,
conclusions, or decisions are: (1) in
violation of constitutional or statutory
provisions; (2)thf," excess of(3;hem;;ztutory
authority of agency; upon
unlawful procedure; (4) affected by other
error of law; (5) 1c early erroneous in view
of the reliable, probative and substantial
evidence on the whole record; or (6)
arbitrary or capricious or characterized by
abuse of discretion or clearly unwarranted
exercise of discretion.

General Statutes 94-183(g) (rev. to 1987).

Section 4-180(a) provides, in relevant part, that "[elach
agency... shall render a decision in all contested cases
wrthin ninety days following the close of evidence and
filing of briefs in such proceedings."

General Statutes §4-180(a) (rev. to 1987).

Post-arbitral deference refers to the deference a court will
accord to arbitration awards and as such is not applicable
to the instant action. See Hammontree v. NLRB, 136 LRRM
2478, 2481 (1991).

The complaint form provides, in relevant part, "[pIlease
provide a clear and concise description of the acts which
are claimed to constitute prohibited practices including an
enumeration of the subdivisions of Section 7-470 claimed to
have been violated and a statement of the relief to which
the complainant deems himself entitled." (R.O.R., Exhibit
17, Hearing Exhibit 2.)

Section 7-469 provides that

[t]he municipal employer and such employee
organization as has been designated as
exclusive representative of employees in an
appropriate unit, through appropriate
officials or their representatives, shall
have the duty to bargain collectively. This
duty extends to the obligation to bargain
collectively as set forth in subsection (c)
of section 7-470.

General Statutes 17-469.

Section 7-470(c) provides, in pertinent part, that
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. ..to bargain collectively . the
performance of the mutual obligatioz  of the
municipal employer or his designated
representatives and the representative of
the employees to . ..confer in good faith with
respect to wages, hours and other conditions
ot employment, or the negotiatron or an
agreement, or any questions arising
thereunder, and the execution of a written
contract incorporating any agreement reached
if requested by either party...,

(Emphasis added. General Statutes 57-470(c).

8. See, supra, note 1 for text of revised attendance policy.
The preexisting attendance policy provided, in pertinent
part:-

1. When an operator incurs three (3)
incidents of absence or six (6) days of
absence in a six month period, over and
above earned sick leave, the operator
will be counseled from that day on....
When an operator incurs another incident
of absence or day or absence within six
(6) months of the date of counseling,
the operator will be issued a written
warning and counseled.
When an operator incurs a second
incident of absence or day of absence
within six (6) months of the date of the
initial counseling, the operator will be
issued a second warning.
When an operator incurs a third incident
of absence or day of absence within six
(6) months of the date of initial
counseling, the operator will be issued
a third and final warning and may be
given a five (5) days suspension....
When an operator incurs a fourth
iLncident  of absence or day of absence
within six (6) months of the date of
initial counseling, the operator may be
terminated....

3.

4.

5 .

6.

(R.O.R., Exhibit 17, Hearing Exhibit 11, pp. 52-53).
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RELATIONS BOARD :

CORRKTED  MEMORANDUM OF DECISION-__-

The court's Memorandum of Decision Re: Appeal From State Labor

Relations Board dated August 5, 1993 is corrected by adding the

following paragraph at the end of page 27.

Based on the foregoing, the appeal of the plaintiff Greater

Bridgeport Transit District is dismissed.
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GREATER BRIDGEPORT TRANSIT DISTRICT 8. STATE
BOARD OF LABOR RELATIONS ETAL.

(15018)

CALLAHAN, NORCO-IT,  PALMER, F. X. HENNESSY  and M. HENNESSEY, Js.
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Appeal from a decision of the named defendant deter-
mining, inter alia, that the plaintiff had breached its
duty to bargain in good faith in accordance with the
parties’ collective bargaining agreement, brought to
the Superior Court in the judicial district of Fairfield
and tried to the court, Leheny,  J.; judgment dismiss-
ing the appeal, from which the plaintiff, on the grant-
ing of certification, appealed to this court. Affirmed.

Thomas J. Weihing, with whom, on the brief, was
John T. Bochanis, for the appellant (plaintiff).

Joseph M.  Celentano, for the appellee (named
defendant).

Douglas Taylor, with whom was David McCarry, for
the appellee (defendant Amalgamated Transit Union,
Local 1336).

PER CURLAM.  The plaintiff, Greater Bridgeport Tran-
sit District (transit district), appealed to the Superior
Court from a decision of the defendant state board of
labor relations (board) in which the board ruled in favor
of the defendant Amalgamated Transit Union, Local
1336 (union). That court affirmed  the board’s decision,
and the plaintiff appealed from that judgment to the
Appellate Court. We transferred the appeal to this
court pursuant to Practice Book § 4023 and General
Statutes § 51-199 (c).

The underlying dispute between the transit district
and the union involved the transit district’s revised
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attendance policy for its employees. l The revised policy
was instituted unilaterally by the transit district on
January 1, 1987. At that time, a collective bargaining
agreement, entered into between the transit district
and the union in 1979, was in effect.

*  The revised policy provides for “attendance-related discipline” in addi-
tion to suspension and termination, where the original policy only provided
for warnings, suspension and termination. The revised attendance policy
provides in relevant part:

“1. 6 absences-warning, counseling and notification to employee in
writing . . . that for all subsequent absences a doctor’s certificate will
b e  r e q u i r e d

“2.8 absences-3 days foot-of-list for operators, 3 days shift change for
maintenance

“3. 10 absences-5 days foot-of-list for operators, 5 days shift change
for maintenance

“4.12 absences-10 days foot-of-list for operators, 10 days shift change
for maintenance

“5. 14 absences-5 days suspension
“6. 16 absences-Termination. . . .I’
“Foot-of-list” refers to a disciplinary measure in which operators must

report for duty and remain at work to back up the scheduled operator should
an operator miss his shift. According to the policy, “[olperators  assigned
for attendance-related discipline to the foot-of-list wiII report without guar-
antee,” that is, without pay unless  they actuahy  substitute for another oper-
ator. “Shift change” for maintenance employees refers to a disciplinary
measure in which they must work a shift that they did not select and do
not wish to work.

The preexisting attendance policy provided in relevant part:
“1. When an operator incurs three (3) incidents of absence or six (6) days

of absence in a six month period, over and above earned sick leave, the
operator will be counseled from that day on. . . .

“3. When an operator incurs another incident of absence or day of absence
within six (6) months of the date of counseling, the operator will be issued
a written warning and counseled.

“4. When an operator incurs a second incident of absence or day of absence
within six (6) months of the date of the initial counseling, the operator will
be issued a second warning.

“5. When an operator incurs a third incident of absence or day of absence
within six (6) months of the date of initial counseling, the operator will be
issued a third and final warning and may be given a five (5) days sus-
pension. . . .

“6. When an operator incurs a fourth incident of absence or day of absence
within six (6) months of the date of initial counseling, the operator may
be terminated. . . .”
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On January 12,1987,  the union filed a complaint with
the board pursuant to the State Labor Relations Act;
General Statutes § 31-101  et seq.; alleging that the
transit district had implemented the revised attendance
policy without negotiating with the union in violation
of General Statutes §I 31-105 (6),  7-469 and 7-470 (4).2
Additionally, the union filed a demand for arbitration
with the American Arbitration Association on Febru-
ary 13, 1987. On the union’s motion, the arbitration
was held in abeyance pending the outcome of the dis-
pute before the board.

The union also filed a complaint with the National
Labor Relations Board (NLRB) alleging a violation of
§ 8 of the National Labor Relations Act (NLRA), 29
U.S.C. 158. The NLRB concluded that the transit dis-
trict was a political subdivision of the state of Connect-
icut and, therefore, was exempt from its jurisdiction
pursuant to § 2 (2) of the NLRA. Accordingly, the
NLRB dismissed the complaint.

On September 15,1987,  the union filed a second com-
plaint with the board, pursuant to General Statutes
(Rev. to 1987) S 7-471 (4)3  of the Municipal Employees

* Generai  Statutes $ 31-105 (6) provides in relevant part: "UNFAIR LABOR
PRACTICES. It shall be an unfair labor practice for an employer . . . (6)
to refuse to bargain collectively with the representatives of employees

,t. . . .
General Statutes 5 7-469 provides: “DUTY TO BARGAIN COLLECTIVELY.

The municipal employer and such employee organization as has been desig-
nated as exclusive representative of employees in an appropriate unit,
through appropriate officials or their representatives, shall have the duty
to bargain collectively. This duty extends to the obligation to bargain col-
lectively as set forth in subsection (c) of section 7-470.”

General Statutes $ ‘7-470  provides in relevant part: “PROHIBITED ACTS

OF EMPLOYERS AND EMPLOYEE ORGANIZATIONS. (a)Municipai  employers
or their representatives or agents are prohibited from . . . (4) refusing
to bargain collectively in good faith with an employee organization which
has been designated in accordance with the provisions of said sections as
the exclusive representative of employees in an appropriate unit . . . .”

3 General Statutes (Rev. to 1987) s 7-471 provides in relevant part:
"POWERSOFSTATE BOARDOF  LABORRELATIONS.  Thestateboardoflabor
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Relations Act (MERA); General Statutes 5 7-407 et
seq.; alleging that the transit district had violated
§§  31-105 (6),  7-469 and 7-470 (4).

On November 16, 1987, the day before a scheduled
hearing before the board on the two complaints,4 the
transit district filed in the Superior Court an applica-
tion for a temporary and permanent injunction and an
order to show cause to halt the hearing. The court dis-
missed the transit district’s action on the ground that
the court lacked subject matter jurisdiction because the
transit district had failed to exhaust its administrative
remedies. This court affirmed the dismissal. Greater
Bridgeport Transit District v. Local Union 1336, 211

Conn. 436, 559 A.2d 1113 (1989).

The board thereafter held a hearing on the union’s
two consolidated complaints. Two years after the hear-
ing,5 the board rendered a decision concluding that the

relations shall have the following power and authority in relation to collec-
tive bargaining in municipal employment . . .

“(4) Whenever a question arises as to whether a practice prohibited by
sections 7-467 to 7-4’77, inclusive, has been committed by a municipal
employer or employee organization, the board shall consider that question
in accordance with the following procedure . . . . (B) If, upon all the tes-
timony, the board determines that a prohibited practice has been or is being
committed, it shall  state its findings of fact and shall issue and cause to
be served on the party committing the prohibited practice an order requir-
ing it or him to cease and desist from such prohibited practice, and shall
take such further affirmative action as will effectuate the policies of sec-
tions 7-467 to 7-477, inclusive, including but not limited to . . . (ii) rein-
statement of an employee discriminated against in violation of said sections
with or without back pay . . . .”

General Statutes s 7-471 was amended in 1?91, adding a subdivision. Pub-
lic Acts 1991, NO. 91-255, 3 2. Thus, subdi\  z ion (4), which was alleged in
the union’s complaint in 1987, became subdi\!jion (5) in 1991 with the addi-
tion of the new subdivision, which is irrelevant to the instant case.

4 The board had consolidated the complaints on September 21. 1987.
5 The briefs of the parties were submitted to the board on March 27,1989,

after evidentiary hearings had been conducted on September 22.1988, and
December 7, 1988. The decision and order of the board was released on

r: March 27, 1991.
‘.

c
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transit district had violated MERA,G  and ordered the
transit district to cease and desist from refusing to bar-
gain with the union “over the unilateral changes in the
sick leave, discipline for late attendance and discipline
for absences.” In addition, the board ordered the transit
district to “[tlake  the following affirmative steps which
the [b]oard finds will best effectuate the purposes of
the [a]ct: (a) Reinstate Ezell Robinson, Pamela Davis,
and any other employees who were discharged under
the unilaterally changed provisions . . . and make
whole said employees together with all accruing back
pay and associated benefits . . . (c) Report to the
[board] within thirty (30) days of this Decision and
Order of the steps taken by [the transit district] to com-
ply therewith.”

The transit district appealed from the board’s deci-
sion to the Superior Court claiming that the board’s
decision was illegal, arbitrary and an abuse of discre-
tion in that: (1) the board’s decision had not been timely
rendered; (2) General Statutes § 7-273j,  concerning col-
lective bargaining for transit districts, rather than
MERA, was controlling and therefore, the board had
lacked jurisdiction; (3) the board had erred in failing
to defer to arbitration, which was the primary remedy
between the parties in the collective bargaining agree-
ment; (4) the transit district had been given inadequate
notice of the nature of the remedies and orders issued
by the board; and (5) the board had erred in determin-
ing that the new attendance policy was a mandatory
subject of bargaining rather than a work rule.

The trial court resolved each of these issues in favor
of the board, and dismissed the transit district’s appeal.
The transit district has raised the same issues on appeal
before this court. We will briefly summarize seriatim

5 Because the board found that MERA applied to this case, it dismissed
the first complaint brought by the union pursuant to the State Labor Rela-
tions Act.
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the trial court’s reasoning in resolving each issue. First,
the trial court found, based on precedent; Jutkowitx
v. Dept. of Health Services, 220 Conn. 86,95, 596 A.2d
374’(1991);  that the transit district had waived its right
to challenge the timeliness of the board’s ruling by not
applying to the Superior Court pursuant to General
Statutes (Rev. to 1987) 5 4-180 (?I)~ for an order requir-
ing the board to issue its decision. Second, the trial
court found that § 7-273j8  would be relevant only if
there was a labor dispute “where collective bargain-
ing does not result in agreement.” Because the par-
ties in this case had not collectively bargained the
disputed issue, the court concluded that application of
S 7-2733  would not be appropriate. Third, the court
found that the plain language of the collective bargain-
ing agreement provided for arbitration only when a dis-
pute is over “the application or interpretation of any
of the provisions of this Agreement.” The dispute in
this case, however, was over the unilateral implemen-
tation of a revised attendance policy in violation of the
duty to bargain, which is a prohibited labor practice.
Therefore, the board did not have to defer to arbitra-
tion. Fourth, the court relied on Levinson v, Board of
Chiropractic Examiners, 211 Conn. 508,536,560  A.2d
403 (1989),  citing Harwinton  Drilling & Engineering
Co. v. Public Utilities Control Authority, 188 Conn. 90,

’ General Statutes (Rev. to 1987) $ 4-180 (b) provides a remedy to the
parties should the board fail to comply with $ 4-180 (a) by not issuing a deci-
sion within ninety days: “If any agency fails to comply with the provisions
of subsection (a) . . . any party thereto or any interested person may apply
to the superior court . . . for an order requiring the agency to render
a decision forthwith, after hearing. . . .”

* General Statutes § 7-273j provides in part: “Each transit district shall
have power to engage in collective bargaining with duly appointed repre-
sentatives of an employee labor organization and may enter into labor con-
tracts concerning wages, salaries, hours, sick leave, working conditions,
collective bargaining and pension or retirement provisions. In case of any
labor dispute involving a district and its employees where collective bar-
gaining does not result in agreement, the parties shall submit such dispute
to arbitration . . . .” (Emphasis added.)
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95-96,448 A.2d  210 (1982),  to conclude that the transit
district had waived its right to question the sufficiency
of the notice of the relief requested by not requesting
a more definite and detailed statement as permitted
under General Statutes (Rev. to 1987) § 4-177 (b).g
Finally, based on both Connecticut and federal case law,
the trial court found that the revised attendance policy,
which included disciplinary measures,lO  was a “condi-
tion of employment,” and therefore a mandatory sub-
ject of bargaining pursuant to $§  7-469 and 7-470 (c).
See Board of Police Commissioners v. White, 171 Conn.
553, 560,370 A.2d  1070 (1976) (defining the term “con-
ditions of employment” as that which “is intended to
include the entire spectrum of conditions and benefits
which apply to public employment, in addition to the
commonly understood basic provisions relating to pay
and hours of work, including but not limited to . . .
discipline and discharge”).

“Judicial review of the [board’s] action is governed
by the Uniform Administrative Procedure Act (Gen-

g General Statutes (Rev. to 198’7) 5 4-177  (b) provides in relevant part:
“If the agency or other party is unable to state the matters in detail at
the time the notice is served, the initial notice may be limited to a state-
ment of the issues involved. Thereafter upon application a more definite
and detailed statement shall be furnished.”

Akhough Levinson v.  Board of Chiropractic Examiners, supra,  211 Conn.
536, is controlling, we note that the complaint form issued by the board
states that the complaint is brought “[plursuant to Section ‘7-471(4)  [Rev.
to 19871 of the Municipal Employees Relations Act.” Section 7-471(4)  (cur-
rently § 7-471[5])  provides that “[i]f,  upon aII  the testimony, the board deter-
mines that a prohibited practice has been or is being committed, it shall
state its findings of fact and shall issue and cause to be served on the party
committing the prohibited practice an order requiring it or him to cease
and desist from such prohibited practice, and shaU  take  sueh/urther  afim-
ative action as will effectuate the policies of sections 7-467 to 7-477, inch-
sive, including b-uut  not  limited to . . . (ii) reinsta&ment  of an employee
discr iminated against  in  violation of  said sections with or  without back pay
.  .  . ” (Emphasis added.) This appears to have been suffic’ient  to put the
transit district on constructive notice of the power that the board possessed
should the union have been successful on the merits of its claim.

lo See footnote 1.
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eral Statutes, c. 54, $§  4-166 through 4-189),  and the
scope of that review is very restricted. . . . Neither
this court nor the trial court may retry the case or sub-
stitute its own judgment for that of the [board]. . . .
The court’s ultimate duty is only to decide whether,
in light of the evidence, the Iboard]  has acted unrea-
sonably, arbitrarily, illegally, or in abuse of [its] discre-
tion.” (Citations omitted; internal quotation marks
omitted.) Buckley v. Muzio,  200 Conn. 1, 3, 509 A.2d
489 (1986); see also Starr v. Commissiow of Environ-
mental Protection, 226 Conn. 358,371, 627 A.2d  1296
(1993); Caldor, Inc. v. Heslin, 215 Conn. 590, 596, 577
A.2d 1009 (1990) cert. denied, 498 U.S. 1088, 111 S.
Ct. 966, 112 L. Ed. 2d 1053 (1991).

Our examination of the record and the briefs and
arguments of the parties on appeal persuades us that
the judgment of the trial court should be affirmed. The
issues raised on appeal were resolved properly in the
court’s thoughtful and comprehensive memorandum of
decision. Greater Bridgeport Transit District v. State
Board ofLabor  Relations, 43 Conn. Sup. 340, A.2d

(1993). Because that memorandum of decision fully
states and meets the arguments raised in the present
appeal, we adopt the trial court’s well reasoned deci-
sion as a statement of the facts and the applicable law
on these issues. It would serve no useful purpose for
us to repeat the discussion contained therein. Advanced
Business Systems, Inc. v. Crystal, 231 Conn. 378,
380-81, A.2d (1994); Van Dyck Printing Co.
v. DiNicola,  231 Conn. 272, 273-74, 648 A.2d  877
(1994); Connecticut Resources Recovery Authority v.
Refuse Gardens, Inc., 229 Conn. 455,458-59,642  A.2d
697 (1994); Daw’s Critical Cure Registry, Inc. v. Dept.
of Labor, 225 Conn. 99,101-102,622  A.2d  518 (1993).”

The judgment is affirmed.
11  In response to the board’s order, the transit district rescinded its

unilaterally implemented attendance policy and eliminated the discipline


