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On December 28, 1987, Local 1303, Council 4, AFSCME,  AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations, (the Labor
Board) a complaint alleging that the Town of Wallingfordfiallingford  Board
of Education (the School Board) had engaged in and was engaging in practices
prohibited by the Municipal Employee Relations Act (the Act) in that:

The Union and the employers have a long standing bargaining
relationship and have specific agreements as to when and
where sub-contracting is allowed. In August, the
-1oyer  sub-contracted work that was done exclusively‘by
bargaining unit employees and unilaterally changed the
hours of work and transferred bargaining unit employees.

In June, the Parties reached a tentative agreement on a
successor contract, after having negotiated for
approximately ten (10) months. On June 22, 1987, the
employers notified the Union that they were going to sub-
contract specific bargaining unit work and further that
they intended in the future to sub-contract out all
bargaining unit work. The Employers never raised the
issue of sub-contracting during negotiations.



The Employers have not given any economic justification
for their decision, and refused to bargain over the
substance and the effects of its decision.

The Employers have unilaterally changed the terms and
conditions of employment by increasing the work load of
the bargaining unit members by having them redo the
faulty work of the sub-contractors.

The Union has attempted to meet with and involve the Town
in resolving this issue. The Town, to date, has not
responded and has refused to meet with the Union to
discuss this issue.

It is clear to the Union that the actions by the
employers have been and continue to be taken because of
an anti-union bias and are intended to destroy this
Union.

After the requisite preliminary administrative steps had been taken,
the matter was brought before the Labor Board for hearings on October 19,
1989, and January 23, 1990, at which the parties appeared and were
represented by counsel. Full opportunity was provided to present evidence,
examine and cross-examine witnesses and make argument.
post-hearing briefs,

The parties filed
the last of which was received on March 26, 1990.

On the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and dismissal of the complaint.

FINDINGS OF FACT

1. The Wallingford Board of Education (the School Board) is a
municipal employer within the meaning of the Act.

2. Local 1303-60 of Council 4, AFSCMR,  AFL-CIO, is an employee
organization within the meaning of the Act and at all times relevant the
exclusive bargaining representative of a unit of custodians and maintenance
employees of the School Board.

3. The parties have had a series of collective bargaining agreements,
the most recent being in effect from October 1, 1988 to September 1, 1991.

4. Negotiations for the agreement referenced in paragraph 3, supra,
commenced sometime in January of 1987.

5. On June 19, 1987, counsel for the School Board, Edward Lynch, wrote
to Union Staff Representative Joseph Lynch the following letter:
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I have been instructed by Mr. Frank Soldan,  Superintendent,
to write and inform you that the Wallingford Board of
Education intends to expand the present subcontracting of
custodial services through open competitive bidding.

The Board plans to begin implementation of the additional
subcontracting for the next school year by awarding
contracts for cleaning at Lyman Hall High School and
Parker Farm Elementary School. The Board plans to
contract all other schools as soon as reasonably
practical. At the present time, the board does not plan
to lay off personnel, but rather, prefers to transfer
custodial staff to existing openings, as the
subcontracting is phased in. Long range plans also
include the contracting out of all grass cutting.

I would appreciate your contacting me timely so .that we
may sit down and discuss the impact on the bargaining
unit and have your imput...

6. At the time Attorney Lynch sent the above referenced letter to
Union Representative Lynch, the parties were still engaged in contract
negotiations, but no reference was made to the School Board's decision to
subcontract during these negotiations.

7. Several days later , at a fact finding session, Attorney Lynch
verbally informed Union Representative Lynch of the School  Board's intention
to subcontract out custodial services. Union Representative Lynch had been
out of his office and had not yet seen the June 19, 1987 letter.

8. At this meeting on June 23, 1987, the Union decided to ratify the
School Board's proposed contract. !l?he  Union's negotiating committee decided
to deal with the issue of subcontracting separately. According to the
testimony of Union Representative Lynch, they believed there was existing
language in the contract to prevent the School Board, from contracting out
custodial work.

9. On July 16, 1987, Attorney Lynch once again wrote to Union Staff
Representative Lynch, stating that "I have not heard from you in response to
my letter of June 19, 1987, and
provide input."

. ..can only conclude that you do not want to

10. On July 17, 1987, Union Representative Lynch wrote Attorney Lynch,
informing him that the Union had agreed to accept the School Board's last
offer which had been tentatively agreed to at the June 23, 1987 fact finding
session. Lynch's letter, however, did not address the School Board's
request to negotiate the impact of its decision to subcontract custodial
work.
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11. On July 21, 1987, Union Staff Representative Lynch responded to
Attorney Lynch's July 16, 1987 letter. This  letter stated:

I am in receipt of your letter dated July 16, 1987. I must
correct your conclusion that I do not want to provide
input into the sub-contracting of custodial work in the
Wallingford Board of Education.

This letter shall serve as notice to you and the Town of
Wallingford and the Wallingford Board of Education to
cease and desist from subcontracting this work to non-
bargaining unit people. Also I must insist that you
maintain the status quo until we have negotiated this
matter to its conclusion.

Also., I will need for these negotiations, a copy of the
Town and Board Education budgets, including all costs for
material and labor, any records that will show the
distribution of cleaning materials to the present stall
[sic] for at least the past two years.

I will also require copies of any bids that the employer
now has or any bids that they receive in the future.

Please contact me as to when we can meet and commence
with negotiations on this matter.

(Exh. 14)

12. Subsequently, Mrs. Anne Eckard, Personnel Administrative Assistant
for the School Board, made several telephone calls to Union Representative
Lynch, attempting to schedule a meeting.

13. On July 31, 1987, Robert Nicoletti, Superintendent of Schools for
the School Board, wrote to Union Representative Lynch offering him eight
dates in August from which to select a meeting date and indicating that the
materials requested would be sent to him in the "the very future." (Exh.15)

14. The material the Union requested was accumulated by Anne Eckard
and given to the School Board's courier, Joseph Vercher,  to be delivered to
the AFSCME office in New Britain.

15. On August 14, 1987, a meeting was held between the parties. At
this meeting, Attorney Lynch restated the School Board's intention to
subcontract out the night custodial work at some of the schools and that
there would be no employees terminated or laid off. Union Staff
Representative Lynch responded that the School Board had no right to
subcontract and that they "must cease and desist until you negotiate in good
faith."
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16. Another meeting was held on August 24, 1987. The School Board
once again stated its position and offered to discuss the manner of
reassignments. The Union, however, refused and insisted that the School
Board must cease and desist. They announced that they would stop the
subcontracting by going to the Mayor and the Board of Education.

17. A third meeting was held the next day, on August 25, 1987, but no
serious discussions took place.

18. On August 26, 1987, Barry Bossidy, Union President, filed three
grievances alleging that the School Board violated the contract by using non
bargaining unit employees to do bargaining unit work. Specifically, the
Union raised Article IV Sec. 4.1, 4.2, 4.3, Article XII, Article I, and
Article V, Sec. 5.2.

19. These grievances were denied by the School Board and the Union
filed for arbitration with the State Board of Mediation and Arbitration.
However, Article V of the contract grants the School Board the option
(within twenty days of the filing with the State Board of Mediation and
Arbitration) to have the matter heard by the American Arbitration
Association under its expedited rules, as long as the School Board pays the
administrative and arbitrator's fees. The School  Board exercised that
option in this case and so notified the Union of its intention.

20. On December 28, 1987, the Union filed the present complaint.

21. On March 15, 1988, the arbitrator issued an award holding that the
School Board did not violate the contract and denied all three grievances.
On page 2 of the award, the arbitrator summarized the Union's position as
follows:

The union's basic argument deals with the use of non-bargaining
people to perform bargaining unit work. The basis of the
argument is founded in the premise that the Board allowed
several positions , approximately eight, due to attrition to
remain unfilled. These positions are still budgeted for by
the Board. The money being available, but not spent, allows
the Board to put out to bid a contract for night custodial
work, and by so doing, bargaining unit members are not used
to perform contractual work.

It is the union's contention that the Board is required to
fill these positions in accordance to [sic] the rules and
procedures spelled out in the Charter o-he l'bwn of
Wallingford and the "Personnel Rules and Regulations", Town
of Wallingford, Department of Personnel.
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The union further claims that this practice, if allowed to
continue, will eventually cause the elimination of the
entire bargaining unit which is clearly a violation of the
labor agreement.

The arbitrator concluded his award with the following analysis:

It appears to this arbitrator that Article IV has not been
violated because the union failed to show that the Board
is required to post a vacancy. Article XX grants the
Board the right to decide when, but not how a position,
is to be posted.

Under Article V, Section 5.2, the union needs to show
that the Board acted in an arbitrary and capricious
manner. Offering to meet with and holding approximately
four meetings with the union prior to the implementation
of the revise [sic] night schedule does not appear to
meet the grounds of an arbitrary and capricious manner,
rather it seems to meet the requirement of reasonable
action under Article XX.

Article XII. Sect&Lastly, 3n 12.1, Prior Practice was
not violated when the union openly admitted that the
Board has the right to subcontract custodial work bassed
[sic] on the past practice of doing it. The issue of
grass cutting to be done by outside contractors would be
relevant here, if manaqement had replaced rather than to
reassign these workers: However, the Board's action
does aowear  to fall within the dictates of Article XX.

Since no current workers lost their positions nor
opportunities for overtime work, the union failed to
show where the Board had violated the current contract.

(emphasis added)

22. On April 6, 1988, the Union filed a motion to vacate the award in
the judicial district of Hartford/New Britain. This motion was subsequently
denied.

CONCLUSIONS OF LAW

1. The Board may decline to exercise jurisdiction over a complaint
where the grievance process in the contract between the parties provides for
binding arbitration and the complainant has invoked the grievance procedure
on the same issue as that involved in the complaint and the standards of
Speilberg Mfg. Co., 112 NLRB 1080, 36 LFWM 1152 (1988) have been met.

2. In the present case, the standards articulated in Speilberg, supra,
have been fully met.
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DISCUSSION

We turn first to two allegations the Union has made in its complaint,
but for which no evidence was presented nor an argument raised in its
brief. These allegations are that (1) the School Board increased the
workload of the bargaining unit members as alleged in paragraph 4 of the
complaint; and (2) anti-union bias as the motivation for the subcontracting
as alleged in paragraph 6.

It is incumbent upon the Union to produce sufficient evidence to prove
the existence of facts essential to the allegations made. Fabian0  v.
Fabiano, 10 Conn.App.  466 (1987).
on these charges,

Since the Union has presented no evidence
we shall dismiss them without further discussion.

These
We next turn to the remainder of the allegations in the complaint.
include (1) the School Board's unilateral action of subcontracting

bargaining unit work: (2) the failure of the School Board to raise the issue
of subcontracting during contract negotiations: (3) the failure of the
School Board to provide economic justification for its decision; (4) the
School Board's failure to meet and discuss the issue with the Union, Items
2, 3 and 4 are d'ifferent phrasings of the same concept, i.e. a failure to
negotiate in good faith.
to item 1.

And it is clear that all the items are subordinate
In other words, if we,determine  that the School Board has the

right to subcontract out work because the work was never exclusively and
continuously bargaining unit work , it becomes irrelevant whether the School
Board refused to negotiate the issue with the Union.
there is no bargaining obligation.

In that situation,

We have consistently held that an employer's unilateral change in an
existing condition of employment involving a mandatory subject of bargaining
will constitute a refusal to bargain in violation of the Act unless the
employer proves an adequate defense. Town of Newinaton. Decision No. 1116'
(1973); Plainville Board of Education, Decision No: 1192 (1974). The
contracting out or transfering of work which has been historically performed
by bargaining unit employees concerns a mandatorv subiect  of bargaining.
City of Waterbury, Decision No. 1436 (1976); Hartford-Board of Education,
Decision No. 1938 (1980). In City of Milford, Decision No. 1849 (1980), we
held that "the practice (subcontracting) reduces bargainins  unit members'
confidence in their representative and-therefore tends to Undermine  the
overall process of collective bargaining".
facie case on this theory,

In order to make out a prima
the Union has the burden of proving the evidence

of a fixed practice prior to the alleged change and a clear departure from
that practice without bargaining. Redding  Board of Education, Decision No.
1922 (1980); Hartford Board of Education,
Decision No. 2394 (1985).

2573 (1987); mwn of Hamden,
However, where work has histm

performed by both bargaining unit and non bargaining unit personnel, the
continuation of that practice does not constitute a violation of the Act.
Hartford, supra.

In the present case, the issue of subcontracting has already been
presented and decided by an arbitrator and presents a suitable situation for
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deferral to the grievance arbitration process as agreed to by the parties.
We have long held that if the parties have arbitrated a grievance and the
grievance addresses facts that form the basis for a pending prohibited
practice complaint, then we will defer to the arbitrator's decision already
rendered as long as certain conditions are met. New Fairfield Board of
Education, Decision No. 1666 (1978). In mwn of Orange, Decision No. 1581
(1977), we adopted the rule of the NLRB in Speilberg Mfg. Co., 112 NLRB
1080, 36 LRRM 1152 (1988). This rule holds that where the parties have
agreed to a grievance procedure culminating in binding arbitration and where
the grievance addressed to the facts which form the basis for a prohibited
practice complaint has been submitted to arbitration, we will defer to the
arbitration process if (1) the unfair labor practice issue was presented for
consideration by the arbitration tribunal; (2).the  arbitration proceedings
must appear to have been fair and regular; (3) all parties to the
arbitration proceedings must have agreed to be bound by the award; and (4)
the decision of the arbitration tribunal is not repugnant to the purposes
and policies of the Act.

The Union, in this case, challenged the School Board's decision to
subcontract by filing several grievances. One of these grievances alleged a
violation of Article XII of the contract, which is entitled prior practice.
This article specifically provides that:

"Nothing in this Agreement shall be construed as abridging
any right, benefit or privilige [sic] that employees and
employer have enjoyed heretofore officially unless it is
specifically stated that said practice has been
superseded by a provision of this Agreement."

In reaching a decision on this Article, the arbitrator found that the
Union admitted that the School Board had the right to subcontract based upon
the past practice and found no violation. Clearly then, the arbitrator
considered the facts which form the present prohibited practice charge.
Therefore, we will defer to the award and dismiss the complaint.

ORDER

By virtue of and pursuant to.the  power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the complaint herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low, Chairman

s/Susan Meredith
Susan Meredith
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TO:

William W. Dickinson, Jr., Mayor
Town of Wallingford
Town Hall
45 South Main Street
Wallingford, Ct. 06492

Stanley Seadale,  Personnel Director
Town of Wallingford
Town Hall
45 South Main Street
Wallingford, Ct. 06492

Edward T. Lynch, Jr., Esq.
136 West Main Street, P.O. Box 2950
New Britain, Ct. 06050-2950

Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

Joseph Lynch, Staff Representative
Local 1303, Council #4, AFSCNE,  AFL-CIO
444 East Main Street
New Britain, Ct. 06051

CERTIFIED(RRR)

CERTIFIED (RRR)
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