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INTRODUCTION

On January 8, 1990, the Connecticut State Employees
Association (CSEA, or the Union) filed with the Connecticut State
Board of Labor Relations (the Labor Board) a declaratory ruling
petition to determine whether three proposals made by the State
of Connecticut during pending arbitrationproceedings. for'a
successor collective bargaining. agreement covering the Education
Professions (P-3B) bargaining unit are within the scope of
mandatory bargaining under the Act Concerning Collective
Bargaining for State Employees, C.G.S.§5-270  through 5-280 (the
Act).

On January 18, 1990, the State filed its declaratory ruling
petition requesting a scope of bargaining -determination pursuant
to Rule No. 5-273-39 and 5-273-41 of the Connecticut- State Board
of Labor Relations regarding certain of CSEA's proposals,
alleging that such proposals were not subject to binding interest
arbitration pursuant to Conn. Gen. Stats., §5-276a or 5-278(g).

On January 30, 1990;the  parties met with Assistant Labor-
Relations Agent Kenneth Hampton and began drafting a full and
joint stipulation of facts, which, with the assistance of
Assistant Agent Hampton, was finalized at additional conferences
held on February 8, and March 29, 1990. On April 10, 1990,
briefs were simultaneously filed with the Board and exchanged by
the parties.

On April 19, 1990, the Labor Board met to deliberate the
case. On the basis of the record presented, we make the
following decision and declaratory ruling. Due-to the parties
.immediate  need for-a written determination, the Board issued a
decision in two parts,
Labor Board'.

the first being the ruling made by the
The second decision contains a more lengthy

explanation of the reasoning employed by the Labor Board in
reaching its decision. This decision constitutes the second of
the two. .

DISCUSSION

Mandatory subjects of bargaining are those about which the
Act requires both parties to negotiate in good faith. West
Hartford Education Association v. DeCourcy,  162 Conn. 566 (1972);
Cheshire Board of Educatidn,  Decision No. 2153 (1982-);  Joseph I.
Lieberman, Attorney General, Decision No. 2550 (1987). Under
Section 5-278(g)(l) of the Act, a proposal which concerns a non-

' Connecticut State Employees Association (P-3B Unit), Decision
No. 2804 (May 18, 1990), SDR-12,625 and SDR-12,657.

2



\
.

mandatory subject of bargaining may-not be submitted to interest
arbitration for a decision by the arbitrator.
subjects may be so submitted.

Only mandatory

The fundamental analysis for determining whether a subject
constitutes a mandatory subject of bargaining is well established
under Connecticut law. This analysis originally was enunciated
in West Hartford Education Association v. DeCourcy,  162 Cdnn.  566
(1972) . It recently was discussed by us in Joseph I. Lieberman,
Attorney General, Decision No. 2550 (1987).2.

The analysis used to determine what are mandatory
subjects of bargaining is firmly established in
Connecticut law. In a 1977 1,aw  review artkle, our
former Chairman Fleming, James, Jr. discussed the
analysis used by the Connecticut Supreme Court and the
Labor Board for balancing relevant considerations to
determine what is a-mandatory subject of bargaining.3
Chairman James also emphasized the difficulty faced by
the parties in reaching agreements in collective
bargaining:

In administering the federal .statutes  the ~NLRB has
developed the concept of mandatory subjects of
bargaining-- a concept based on the statutory
obligation to bargain collectively with respect to
wages, hours, and other conditions of employment.
This contrasts with the concept of managerial
prerogative under which management need not
bargain about decisions which 'Ilie at the core of
entrepreneurial control@* even though they may have
an indirect effect on wages, hours, and-other
conditions of employment. In the early days of
the NLRB, employers argued for a broad
interpretation of managerial prerogative and
strongly resisted what they regarded as inroads
upon the inherent rights of management. As the
Connecticut Supreme Court has noted, however, the
decisions of the NLRB and the federal courts "have
consistently expanded the number of items which
fall within the penumbra of the phrase 'other
conditions of employment.ttt

2

test.
We have omitted several footnotes from the below quoted

3 Darcy,  Foy, James and Kingston,
Statutes and Decisions:

Connecticut Labor Relations
Differences From Federal Law, 9 Corm.  L.

Rev. 4 (1977) at pp. 536-538.
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This problem has its counterpart in public '
sector bargaining. Statutes vest various public
bodies with broad powers to control departments
under their jurisdiction. Boards of education and
of police or fire commissioners, for example,
often guard the powers vested in them with a.
-protective jealousy reminiscent of the private
employer's attitude toward management prerogatives'
in the early-days of the Wagner Act. However,
collective bargaining statutes do, to some extent,
invade the fields' once.reserved  for management or
statutory prerogative, and the Connecticut Supreme
Court has recognized that such labor lawst*divest
boards of education of some of the discretion
which they otherwise could exercises.tV This
change has been a hard pill to swallow for
conscientious administrators bred in an older
school of thought;particularly in agencies with a
paramilitary tradition like police and fire
departments. But if, as the Board believes,

public employee bargaining is here to stay, the
administrators'
time goes on.

attitude is likely to change as

Board decisions on mandatory subjects of
bargaining have closely followed NLRB rulings and
the pattern set by the Connecticut- Supreme Court
in West Hartford Education Association, Inc. v.
DeCourcy. In DeCourcy, a case involving teachers,
the Connecticut Supreme Court imported much of the
federal labor law on this topic into Connecticut
public sector labor relations. The court
determined that the scope of negotiations should
be relatively broad and sufficiently flexible to
accommodate the changing needs of the parties.
Accordingly, police rules and regulations as to
many items have been held within the field of
mandatory bargaining. "I In Town of East Haven, '12
the Board reasoned as follows:

As DeCourcy recognizes there is an area of
overlap between what have traditionally been
thought managerial functions and what
concerns conditions of employment for the
employees. In drawing the line within that
area between those items that must be
bargained over and those which the employer
may act on without bargaining, a balance must
be struck.

4



111 Town of East Haven, State Bd. of Labor
Rilations  Decision No. 1279 (Jan. 27,
1 1 2

1975).
. Id.

And in striking it the tribunal should consider,
we believe, the directness and the depth of the
item's impingement on conditions of employment, on
the one hand, and, on the other hand, the extent '
of the employer's need for unilateral action
without nesotiation in order to serve or preserve
an important policy decision committed by law to
the employer's discretion.

In the DeCotircy  case, the Connecticut Supreme Court
recognized another factor (imposed from federal law) relevant to
determining whether a given subject is a mandatory subject of
bargaining:

There [is another factor] which we must.consider
in order to determine if an. item falls within .the scope
of negotiability. The National Labor Relations Board
and the courts in interpreting the federal.labor  act
have frequently turned to the history and custom of the
industry in collective bargaining. In h.olding that the
contracting-out of work is a mandatory subject of
collective bargaining, the Supreme Court of the United
States stated that *'[w]hile  not determinative, it is.
appropriate to look to industrial practices in
appraising the propriety of including a particular
subject within the scope of mandatory
bargaining . ..Industrial experience is not only
reflective of the interests of labor and management in
the subject matter but it is also indicative of the
amenability of such subjects to the collective
bargaining process. )I Fibreboard Paper Products
Corporation v. N.L.R.B., supra,  211. The United States
Supreme Court, in the Fibreboard case, observed that
provisions concerning the contracting-out of Work exist
in many contracts and that the subject is the basis of
many grievances.

DeCourcy,  at p.584.
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In applying the DeCourcy/East  Haven balancing test discussed
above, we have found numerous items to be mandatory subjects of
bargaining over the years.4

Apart from the DeCourcy/East  Haven balancing test, we have
recognized that in,certain  circumstances a subject may be removed
from the realm of mandatory bargaining by other statutory"
requirements. In this regard, we observed the following in
Connecticut State Council of AFSA Locals, AFL-CIO, Decision No.
2225 (August 15, 1983):

Aside fromwhat  the duty to bargain in labor
relations statutes may otherwise require, both this
Labor Board, other labor boards and courts have
recognized that the borders of negqtiability  are
sometimes affected or fixed by statutes other than the
labor relations statutes themselves and that these
other statutes must be accorded their intended force
and ef.fect. [citations omitted].

. ..In approaching this task, we must be careful as the
administrative agency charged with the enforcement and
interpretation of the Negotiations Act, that we do not
act with a myopic view of the statutes as a whole.
Rather, we must and shall proceed with full awareness
of the presumption that the Legislature enacts statutes
in view of other existing statutes and that when viewed
together;the  set of state statutes as a whole are
intended to be read so as to make one consistent body
of law. Budkofsky v. Commissioner of Motor Vehicles,
177 Conn. 588 (1979) and cases cited therein.

The Labor Board has been give the statutory
responsibility of assuring the integrity of the
collective bargaining process in wide range of
different contexts. Assuring that integrity includes
displaying a sensitive concern for the public policies
which the legislature has adopted in each of these
v.arying contexts. We must balance awareness of the
requirements of collective bargaining with the
attainment of the substantive goals required by other
relevant and applicable legislation. The above opinion
reflects such a balancing; legislative purposes are
.respected, both in education and in collective
bargaining, and an optimal and coherent resolution of a

4 See cases cited on p.
and Kingston, and pp.

536 (note 105) of Darcy,  Foy, James
278-279 (note 151) of

[Connecticut Labor Relations Law:
Foy and Moskowitz.

Recent Developments In An
Evolving Identity, 17 Conn. L. Rev. No. 2 (1985)].
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congerie of purposes is struck.
Connecticut State Council of AFSA Locals, AFL-CIO, at
p-5; Aff'd in Connecticut Education Assn. v. State
Board of Labor Relations, 5 Conn. App. 253 (1985).

As the foregoing quotations clearly convey, while labor
relations statutes must be interpreted in.light of the
requirements of other statutes, so must those other statutes  be
interpreted in light of labor relations statutes. See also
Lieberman, supra at p.18. In this regard, we have found
persuasive.the  views of former Professor Harry T. Edwards
(currently Judge of the Federal Court of Appeals for the District
of Columbia) expressed in his influential 1973 law review
article, The Emerging Duty to Bargain, 71 Mich.  L. Rev. 885
(1973) which we quoted in the Lieberman case-.

Professor Edwards advocated the need for and legitimacy of
states accepting in the public sector the broad'scope of
mandatory bargaining that has been recognized in the private
sector and he noted the approach-he believed should be taken
under public sector labor relations policies compete with other
public policies:

In states such as Michigan, New.York,
Pennsylvania, Connecticut, and Wisconsin, the
trend toward the use of private sector
principles to guide the development of labor
relations in the public sector is
accelerating. . . . .

. ..There is a dawning realization that public
employees are primarily emnlovees  and'only
secondarily sovernment employees. Therefore,
they should be denied bargaining rights
available to other employees only when there
are compelling governmental or public policy
reasons for such restrictions. . . . .

. ..Clearly. there are limitations on...the
extent to which public employee may
determine, through the bargaining process,
policies which are matters in the domain of
the community as a whole or its el'ected
representatives. But the legitimate
expectations of public employees should not
be thwarted by mere platitudes. The
determination that bargaining is-not
appropriate should be made only after a
searching examination of the competing
policies involved.

71 Mich.  L. Rev. 932,934
Lieberman at note 51.
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Turning to the case at hand, the parties met at an ‘informal
conference conducted by Assistant Agent Kenneth Hampton on March
29, 1990 and at that time entered into a full stipulation of
facts as follows:

1. The State of Connecticut is an employer within the
meaning of the Act.concerning  Collective Bargaining for State
Employees. n

2. The Connecticut State Employees Association is a
certified collective bargaining organization within the meaning
of the Act representing employees in the P-3B unit of State
service.

3. The parties began negotiations for a successor to the
1988-1989 Collective Bargaining Agreement in January 1989 and
began binding interest arbitration on November-g, 1989. The
binding arbitration process is ongoing.

4. There are three (3) Unified School Districts that
include P-3B members.; U.S.D. 1, Department of Corrections, U.S.D.
2, Department of Children and Youth Services (D.C.Y.S.),.and
U.S.D. 3, Department of Mental Retardation (D.M.R.).

5. Certain employees in the State School Teacher
classification are not employed in any unified school district.
In D.M.R. and C.A.D.A.C. these teachers are performing
educational and or vocational services among other duties. In
D.M.H. teachers teach educational courses including, but not
limited to, daily living skills, G.E.D,, reading, writing, and
math.

6. Some of the State School Teachers in Unified School
District 3 (D.M.R.) work in the Early‘Intervention  Program which
services-children from birth to 3 years of age. School districts
are not required to provide preschool special education but are
encouraged to do so by state and federal laws and funding. Ifa
preschool special education program (such--as DMR's Early
Intervention program) is offered by a state schoo-1 district, the
program is subj-ect to state special education laws and
regulations.

7. The services provided by P-3B teachers to adult clients
over 21 years of age are not mandated by state education
statutes.

8. The students taught in U.S.D. 1 are inmates of the State
Department of Corrections. The students taught in U.S.D. 2 are
those who are adjudicated as delinquent or committed to the care
and custody of the D.C.Y.S. and other who receive treatment at
D.C.Y.S. The students taught in U.S.D. 3 are.clients  of the
Department of Mental Retardation.

8



9 . Pay periods in the P-3B unit are bi-weekly and run from
Friday to Thursday inclusive. There was a pay period which ran
from June 30, 1989 to July 13, 1989. The payment of salary for
that pay period was made on July 27, 1989 in accordance with
standard payroll procedures.

10. Annual increments under the.P-3B  contract for employees
with July increment dates were effective June 30, 198.9 in"
accordance with past practice, the contract, and consideration of
the language in C.G.S. §5-278A.

11. The payment of annual increments and other items
implemented pursuant to legislative approval continues in the
absence of a finalized successor collective bargaining agreement
pursuant to C.G.S. S5-278A.

12. A number of employees in the classification of State
School Instructor were formerly members of the NP-6
Paraprofessional Bargaining Unit.
employment in the P-3B Unit,

Prior.to or upon accepting
employees are notified of the step

in the salary plan on which they will be placed.
are improperly placed,

If employees
the State will seek restitution for any

overpayment pursuant to Article 19 of the Contract. Salary step
placement is specified by Article 19, Sec. 3 of the Contract
(resolved language).

13.
Specialist

Employees in the Mental Retardation Adult Program
classification and those in the Vocational

Rehabilitation Counselor (Board of Education and Services for the
Blind i.e. B.E.S.B.) series are in the classified service.

14. The State's proposal on the Objective- Job Evaluation
Memorandum was raised as a counter to an initial union proposal.

15;- There are some State Employee Contracts in which the
parties have agreed or an arbitrator  has awarded coalition
bargaining on objective job evaluation.

-.
16. The classroom/instructional hours of P-3B employees may

be affected or determined by a number of factors.

17. The current number of student contact days for teachers
in the different facilities of the three school districts varies
but generally is between 180 and 183.5 days of the 188 work days
in the ten month schedule.

9
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4A.
4B.
4c.
4D.
4E.
5.
6.
7.
a.

LIST OF EXHIBITS

SDR-12,625
SDR-12,657 .
197711979 Master.Contract
P-3B Supplement 1977-1979
P-3B Contract 1979-1982
P-3B Contract 1982-1985
P-3B Contract +985-1988
P-3B Contract Extension 1988-1989.
Issues in Dispute, Union Position
Issues in Dispute, State Position
Resolved Issues
Initial Union Proposals
Initial State Proposals
Job Specifications P-3B Unit
P-3B Steward List with Areas of Jurisdiction
DMR, Day Services Program Descriptions
C.-S.B.L.R.  Decisions 2652, 2652-A

I

We now turn to an application of the DkCourcy balancing
test, as interpreted by us in East Haven, supra, to the issues
presented in the present case. In addition, we address the
effect of other statutes upon these issues where it is
appropriate and necessary to do so.

The following sets forth both petitions on a proposal-by-
proposal basis challenged as being nonmandatory, and following
each, our decision.

SDR-12,625

ISSUE ONE: ARTICLE 19, (NEW SECTION)

SUBJECT: Payment of Additional Compensation for Recruitment
and/or Retention.

STATE'S PROPOSAL

During the term of this Agreement if the State
wishes to provide additional compensation to certain
classifications or for certain assignments for purposes
of recruitment and/or retention, the State and the
Union will meet and discuss the proposed increase. If,
after thirty (30) days of discussions, no agreement has
been reached, the State may implement the additional
compensation.

The State's proposal is the result of a long-standing
practice which has existed between the parties of having to
periodically meet and discuss additional compensation for new

10



hires or for retention &lf existing.bargaining unit members in
order to remain competitive in the labor marketplace.' Both
parties agree and we are in concurrence that the proposal
implicates wages, an obvious example of a mandatory subject of
bargaining. See C.G.S. §5-272(c);  West Hartford Board of
Education Y. DeCourcy,  supra, at 576-579.

The Union objects to this proposal on the grounds thdt it is
illegal in as much as it seeks to remove a mandatory subject of
bargaining from the duty to bargain collectively during the term
of the contract, and that such a.p,roposal,  if accepted by an
arbitrator, would bypass the impasse resolution procedures of the
Act. The Union advances Association of General Contractors v.
NLRB, 465 F.2d 237, 80 LRRM 3157 (CA7, 1972),  cert. denied, 409
U.S. 1108, 82 LRRM 2139 (1973),  as authority for these
assertions.

The State defends its proposal by asserting that it is
seeking to develop.an  appropriate process by which to address
mid-term recruitment or retention problems which are of mutual
concern and interest of both the- State and the Union. The State
admits that while its proposal, if adopted, will allow it to act
unilaterally during the term of the contract, that we have
repeatedly held that a change permitted by contract language will
provide an appropriate defense to an allegation of unilateral
change.

We conclude that the proposal concerns a mandatory subject
of bargaining and is appropriate for presentation to an interest
arbitrator. The fact that the adoption of the proposal would
allow a unilateral change concerning a mandatory subject of
bargaining during the term of the collective bargaining agreement
does not render the proposal illegal. Illegal subjects of
bargaining are those about which the Act does not require the
parties to negotiate, and which, if included as a provision in a
collective bargaining agreement,-would be illegal and
unenforceable. Cheshire Board of Education, Decision No. 2153
(1982) and cases cited therein. We do not find Associated
General Contractors v. NLRB, supra, to be persuasive. That case
did not concern wages, but instead concerned a Union proposal
which the Seventh Circuit found to be an illegal subject of

5 For an in depth discussion of this practice and its
bargaining history, see State of Connecticut (P-3B),  Decision No.
2786 (March 22, 1990).
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bargaining because it violated Section 8(b)(1)(B)6 of the NLPA.
Since the-proposal herein is not ipso -facto illegal the reasoning
in Associated General Contractors is inapplicable to the current
circumstance. Nothing in the State's proposal is forbidden by
the Act and while the State must still bear.the  burden of
persuasion before the arbitrator, the proposal is a legitimate
subject of bargaining concerning the length of time in which it
must bargain in order to address mid-term, recruitment and
retention problems, prior to the implementation of salary
increases by classification or assignment. It is the
determination of the Board that the proposal deals directly with
wages and is a mandatory subject of bargaining.

ISSUE TWO: ARTICLE 19'

SUBJECT: Step Placement of New Hires

STATE'S PROPOSAL:

Include language recognizing the State's right to
determine the step placement of new hires into the
bargaining unit.

The Union asserts that the State's proposal is
because it permits the State to bypass the exclusive

illegal

representative and bargain individually with new employees. As
the Union argument goes, since the State may not insist to
impasse on an illegal subject of bargaining, and bargaining
directly with individual-employees is illegal, that a proposal to
accomplish such a goal is also illegal.

The State responds that its proposal is calculated to
address problems which both the State.and  the Union share
concerning recruitment in a job market where competitive salaries
frequently eclipse the wage provisions of an existing collective
bargaining agreement. In response to the Union's claim of
illegality by reason of individual bargaining, the State points
out as we have recently stated:

We have made clear that a Union may agree to such
individual bargaining. In Darien, supra, we stated
that (I... it is possible for a union to agree by
contract to permit individual bargaining." We conclude
that "agreement by contractIt includes acquiescence in a

6 Section 8(b)(l)(B) provides: It shall be an unfair labor
practice for a labor organization or its agents-...(l) to
restrain or coerce . ..(B) an employer in the selection of his
representatives for the purpose of collective bargaining or the
adjustment of grievances. (29 UiS.C. Section 158(b)(l)(B).

12
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known, long-standing past practice. State of
Connecticut, Decision No. 2786 (1990),  p. 13

Since the parties may agree by contract or past practice to
permit individual bargaining, the State's proposal to recognize
this past practice by incorporating it into the contract does not
constitute an illegal subject of bargaining. Further, since this
issue concerns wages,
bargaining.

we find it to be a mandatory subject' of

ISSUE THREE: OBJECTIVE JOB EVALUATIONS

SUBJECT: Reopener for further negotiations about Objective
Job Evaluation and Pay Equity

STATE'S PROPOSAL:

If further negotiations are required by C.G.S. 55-
200~ during the term of this Agreement, such,
negotiations will be accomplished through coalition
bargaining in accordance with the date designated by
such legislation. This provision shall be.modified by
any statutory change regarding Objective Job Evaluation
(OJE) effective during the term of this Agreement.

The Union objects to this proposal for two reasons.
the Union points out that C.G.S.§5-200~  does not require

First,

coalition bargaining, and that unlike Section 5-278(f)(l) through
(3) which relate to retirement benefits, no mandate has been set
forth as a matter of statute. Second, since CSEA is the
exclusive representative of the P-3A & B bargaining units, that
to require bargaining in concert with other employee
organizations would contravene the duty to bargain in good faith.

The- State's proposal on this subject was not part'of  the
State's initial proposals but rather was a counter-proposal (or a
statement of the State's position) in response to the Union's
proposal on this subject.
issue,

The Union, as the moving party on this
has proposed language (Exhibit 4A) which states:

The parties agree all wage inequities are to
be eliminated by June 30, 1991 and shall be
determined by collective bargaining. The
parties further agree to reopen this
agreement to implement the results of
coalition bargaining on this issue. If
coalition bargaining does not take place, the
parties agree to reopen negotiations on this
issue no later than January 15, 1991.

13



To determine if the State's proposal constitutes a ‘mandatory
subject of bargaining, the Board will-have to consider the
history of the two relevant statutory provisions. In 1986, the
legislature enacted Public Act 86-411 which provided interest
arbitration as the method. of impasse resolution for State
employee contract negotiations. That Act also provided that
pension negotiations. would be conducted through coalition
bargaining and that the specific pension provision tlshall"not  be
construed to prevent the employer and representatives of employee
organizations from dealing with any state-wide issue including,
but not necessarily limited to, health and welfare benefits,
. . . "C.G.S.  §&278(f)(3). Since coalition bargaining is allowed
under the Collective Bargaining Act and.since the proposal does
not involve an illegal "parity" provision [because the P-3B unit
is not being asked to assume the burden of bargaining for another
unit's benefits but rather to participate in a separate
negotiations with the other units], there is no basis. for the
Union to claim that the State's proposal constitutes an illegal
subject of bargaining. .

The State argues further that the legislative history of
Section 5-200~ when read in conjunction with Section 5-278(f)(l)
through (3) should lead us to the conclusion that its counter-
proposal constitutes a mandatory subject of bargaining. However,
we find no mention in the latter statute regarding Objective Job
Evaluations. Accordingly, we find this proposal to be a
permissive subject of bargaining.

SDR-12,657

ISSUE ONE: SUPERSENIORITY

SUBJECT:
T r a n s f e r s .

Extent of Steward Protection From Involuntary

The Union proposal regarding Stewards and
Superseniority are asserted by-the State to be a
nonmandatory subject of.bargaining.  -.It is set forth as
f o l l o w s :

Retain current contract language in Article 8, Section 2(b):.
Union stewards will not be transferred involuntarily to an agency
or facility except if necessary to meet operational needs. Such
transfers shall not be made arbitrarily. Grievances under this
section shall be expedited to Step III of the grievance
procedure.

It is the determination that the subject of steward
protection from involuntary transfers concerns a mandatory
subject of bargaining.

14



Seniority and transfers have long been recognized as
mandatory subjects of bargaining. United States Gypsum Co., 94
NLRB 112, 28 LRRM 1015 (1951); West Hartford Board of Education,
Decision No. 2111 (1982); Shelton -Board of Education, Decision
No. 2271 (1984). Since seniority is so obviously a condition of.
employment and a condition commonly exiting under union
contracts,
minimal.

litigation questioning its mandatory status has been
However, an employer may not unilaterally revoke"

preferential seniority previously granted informally to union
officers and negotiators, NLRB v. Proof Co., 242 F2d 560, 39 LRRM
2608 (CA7;1957),  cert. denied, 355 US 831,.40 LRRM 2680 (1957),
nor may it abrogate unilaterally seniority rights upon expiration
of a collective bargaining agreement establishing these rights,
since the elimination of such an accrued benefit constitutes a
change in a condition of employment, ZVLRB  v. Katz, 369 US 736, 50
LRRM 2177 (1962).

Transfer of employees, as a general rule, is a mandatory
subject of bargaining, Housing Authority-of the City  of Meriden,
Decision No. 1308 (1975),  Onion Electric Co., 196 NLRB 830, 80
LRRM 1110 (1972); Continental JnS. Co. v. NLRB,. 495 F2d 44, .86
LRRM 2003 (CA2, 1974); Oneita Knitting Mills, Inc., 205 NLRB 500,
83 LRRM 1670 (1973).

The State's position during negotiations for a successor
agreement was summarized in its petition for declaratory ruling
(Exh.2) as follows:

1. Preferential steward treatment which is not limited
to that necessary for legitimate Union business reasons
- The State is willing to grant "superseniority"  to
protect Union stewards from being involuntarily
transferred to locations outside their area of steward
jurisdiction. The Union is seeking to maintain the
stewards'
transfers.

preferential protection against any
Such preferential treatment is not only a

non-mandatory subject but is also an illegal subject of
bargaining since it would result in the Employer's
"discriminating in regard- to... any term or condition of.
employment to encourage . ..membership in any employee
organization" (CGS §5-272(a)(5)).

In response to the State's position, the Union proposal was
to retain the current contract language found in Article 8,
Section 2 (b)7:

7 According to the evidence submitted by the parties, this
contract provision had existed since 1979. See Exhs. 3B, 3C, 3D,
and 3E.
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Union stewards will not be transferred
involuntarily to an agency or facility except if
necessary to meet operational needs. Such transfers
shall not be made' arbitrarily; Grievances under this
Section shall be expedited to Step III of the grievance
p r o c e d u r e . LI

Apart from the -longstanding existence of the language
within a series of agreements between the parties, the
Union asserted that preferential rights for stewards
are mandatory subjects of bargaining and are illegal
only where granted to stewards and- other union
officers, who may or may not be advancing the functions
of collective bargaining, for all purposes unrelated to
that function so as to discriminate against other
employees by encouraging- membership in an employee
organization.

Article 8, Section 2, section (a) of the parties'
collective bargaining provided:

The union will furnish the State employer with the list
of stewards designated to represent any segment of
employees covered by this Agreement, specifying the
jurisdiction of each steward, and shall keep the list
current.

Exh.3D

Further, at the time of the hearing before the Labor Board;
the union had identified 41 stewards, each with the exception of
one individual with a specific area of jurisdiction.
Additionally, five stewards were identified as having statewide
jurisdiction in addition to their.specific- facility. (Exh.6) The

'_ Union asserted that it should be permitted to decide where best
to locate its stewards in order to effectively advance the
process of administrating grievances, policing the collective
bargaining agreement, centrally serving its membership, and that
it was reasonable and necessary to.be permitted to negotiate over
arbitrary removal of them from certain facilities or agencies.

The State responded that this language grants stewards
additional transfer protection not available to other bargaining
unit members and effectively,serves  to protect stewards from
being transferred even within their areas of steward
jurisdiction. This extra transfer protection, in the State's
view, had the result of causing the State to discriminate "in
regard to... any term or condition of employment to encourage or
discourage membership in any employee organization" in violation
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of C.G.S. §5-272(a)(5).*

The State acknowledged that Article 36, Section Six,
addressed the procedure governing involuntary transfers of P-3B
emp~loyees;  the language first provided for the solicitation of
volunteers and then provided that the selection for involuntary
transfer was based upon commuting distance and inverse seniority.
The Section granted transfer protections to all employees'based
upon the same criteria and not upon whether or not they are Union
members or stewards. In sum, the State's complaint was limited
to only one steward who was identified as only,having  state-wide
jurisdiction, and five other stewards as to their state-wide
jurisdiction beyond their primary jurisdiction with agency or
facility. (Exh.6)

The State urged that since there are no prior Connecticut
decisions on the subject of steward superseniority, the Labor
Board should consider the rulings under the similar language of
the National,Act. The NLRB had ruled that "superseniority
clauses which are not on their face limited to layoff and recall
were presumptively unlawful and that the burden.of rebutting-that
presumption (i.e. establishing justification) rested on the
shoulder of the party asserting their legality". Dairylea
Cooperative, 219 NLRB No. 107, 89 LRRM 1737,.&739  [NLRB decision
upheld by U.S. Court of Appeals, Second Circuit, in NLRB  v.
T&amsters  Local 338, 91 LRRM 2929 (1976).] In the Dairylea case,
the employer was found to have violated NLRA Section 8(a)(3)
which prohibits ttdiscrimination  in regard to...any term or
condition of employment to encourage or discourage membership in
any labor organizationtV.

The State further argued that in a subsequent case involving
steward protections against involuntary transfers, the NLRB
.relied  upon contractual language that "stewards shall handle
grievances only within their respective jurisdictions" to rule
that the steward's "ability to maintain their jurisdictions is
necessary if they are to continue to represent the employees in
their jurisdiction". Union Carbide Co., 228 NLRB Bo. 141, 96 LRRM
1068, 1069. Therefore, the State reasoned, while the NLRB may
have recognized the justification for retaining stewards within
their areas of jurisdiction, the language in the P-3B agreement
provides stewards with preferential treatment in excess of that
necessary to maintain their jurisdictions, and therefore would be.

* Sec. 5-272.
organizations.

Prohibited acts of employers and employee
(a) Employers or their representatives or agents

are prohibited from*. ...(5) discriminating in regard to hiring
tenure of employment or any term or condition of employment to

or

encourage or discourage membership in any employee
organization...
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. .

presumptively illegal and without rebutting justification under
the National Act.

The State concluded that since the State and National Acts
are identical'in their prohibitions against discrimination in
benefits based on- union membership, there did.not  appear to be
any reason for reaching a different conclusion under Stat&  law,
Therefore, the State- argued, the proposed continuation of the P-
3B steward transfer protection should be found to be an illegal
subject of bargaining to'the extent that it would.limit  transfers
of stewards within their areas of jurisdiction.'

Having examined'these facts, we conclude that,the  Union's
proposal to retain the existing contract language was a mandatory
subject of bargaining. First, Article 36, Section 6, concerning
the involuntary transfer of all employees irrespective of union
membership, when read together with Article 8, Sections 2(a) and
(b) and Article 16 concerning grievance procedures, led the Board
to conclude that at-best union stewards were entitled to an
expedited grievance procedure to grieve an arbitrary involuntary
transfer. The State was expressly permitted by the terms of the
contract to transfer stewards outside their areas of jurisdiction
to meet operational needs. (Exh.3D,  Article 8., Section 2(b)).

Secondly, after examining the federal authorities advanced
by the State in furtherance of its assertion that the existing
contractual language was an illegal subject of bargaining, we
conclude that the Union has met its burden of showing that-the
minimally greater requirements which the State would need to meet
in order to transfer a steward outside his area of jurisdiction
were warranted by the administration requirements of collective
bargaining.--. In Union Carbide, supra, a'case where, unlike here,
the employer was actually forbidden by the language of the
contract.from  transferring a union steward, the NRLB carved out
an exception to its Dairylea doctrine where the Union met its
burden of justifying a superseniority clause:

.:
Here the.General  Counsel has established

justification for the provision at issue, sufficient to
rebut the Dairylea. presumption of illegality.

1’  (a) . ..the incumbent stewards are more familiar
with the collective bargaining contract, both
-substantially and procedurally, than are non-steward
employees.

9 Query whether a steward purporting to have state-wide
jurisdiction would have grounds for objection to his ltarbitraryt'
transfer so long as he remained-within the State.
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” (b) . ..the incumbent stewards are more familiar
with pending grievances, differing departmental
operations, and with certain procedures that vary per
department, e.g. overtime, in effect in particular

departments than are stewards from different
departments or non-steward employees.

" (cl . ..the vacancy created by the loss of an
elected steward may go unfilled and therefore mean tKat
employees in a particular department and shift, not
having a steward in that department and.shift, must
utilize a steward from a different department or
shift."

This need for continuity on the job was recognized by the
Supreme Court in Aeronautica  Industrial District Lodge 727 v.
Campbell et al, 337 U.S. 521, 24 LRRM 2173. (1949):

"One of the safeguards insisted upon by unions for
the effective functioning of collective bargaining is
continuity in office for its shop. stewards or union
chairmen . ..A labor agreement is a code for.th&
government of an industrial enterprise and, like all
government, ultimately depends for its effectiveness on
the quality of enforcement of its code. Because a
labor agreement assumes the proper adjustment of
grievances at their source, the union chairmen play a
very important role in the whole process of collective
bargaining. Therefore, it is deemed highly desirable
that union chairmen have the authority and skill which
are derived from continuity in office. A provision for
the retention of.union  chairmen beyond the routine
requirements of seniority is not at all uncommon and
surely ought not to be deemed arbitrary or
discriminatory." [337 U.S. at 527-528, 24 LRRM at 2175-
217.6. ]

We believe that the continuous presence of the
steward on the job Itredounds  in its effect to-the
benefit of all," particularly in view of the fact that
the Union generally attempts to maintain a steward in
each department on each shift. The fact that some-job-
related benefits may accrue to stewards must be weighed
against the advantages flowing to all employees. The
clause at issue in Dairylea purported to give stewards
seniority with respect to "all  contractual benefits,"
while here the provision concerns only the steward's
ability to maintain his or her present position.

Finally, it should be noted that the authorities advanced by
the State in Dairylea Corporation, supra, have been significantly
extended and modified by subsequent d.ecision.
Voice,

In Gulton Electra
266 NLRB 406, 112 LRRM 1361 (1983),  enforced sub nom.
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Electrical Workers (IUE)  Local 900 v, NLRB,  727 F.2d 118'4, 115
frRRM  2760.(CA  DC 1984), the NLRB reiterated the Dairylea
exception that superseniority is justified only for union
stewards, or others who perform steward-like duties involving on-
the-job contract administration.

In Radio & Television Broadcast Engineers Local 1212 (WPIX),
288 NLRB No. 49, 128 LRRM 1219 (1988),  enforcing 131 LRRM"2075
(2CA 1989), the NLRB-upheld  a contract provision granting a
longer leave of absence to serve as a union official than for
other reasons. In so doing, th.e  NLRB pronounced-a new three-step
standard for determining the validity.of  a contract clause:

First we look to see whether the provision treats
employees differently on the basis of union status or
activity. Next we look at whether the distinction
tends to encourage the union status' or activity in
question. If the answer to-either of those first two

questions is no, then-we need not reach the third step.
.If the answer to- both is yes, then we determine whether
the disparate treatment... is justified by the policies
of the Act.

Under that analysis,
the current circumstances,

without assuming its applicability to
we conclude that the minimal

advantages afforded to union stewards regarding transfer are
clearly outweighed by the furtherance of the policies of the Act.

In Cheshire Board of Education, Decision No. 2153 (1982),  we
recognized that some proposals may constitute illegal subjects of
bargaining where they contravene either statute or public policy.
We find no illegality or offense to pubiic policy -in the Union's
proposal. Applying the analysis employed by the NLRB in WPIX,
supra, as well as Union Carbide, supra,
272(a)  (5),

when construing C.G.S.$5-
we conclude that purposes of the act advanced by

providing minimal extra protections -to stewards regarding
transfer outweigh the incidental impingement upon employee rights
that might conceivably ensue as a-result of possessing a slightly
enhanced basis -for objecting to transfer.

ISSUES TWO AND THREE: EFFECTIVE DATE OF WAGE INCREASES

SUBJECTS: Effective Date of Wage Increases/Upgradings and
for Classification Added to the P-3B Bargaining Unit.

The second proposal concerns the effective date of wage
increases and upgradings.
could commence June 30,

At issue is whether proposed benefits
1989 as opposed to July 1, 1989, the

first day following the expiration of the predecessor agreement.
Similarly, certain Union proposals made in connection with issue
three concern the effective date of June 30, 1989 for wage
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upgradings for classifications added to the P-3B bargaining unit
instead of July 1, 1989.

It is the Board's determination that both these
proposals are permissive subjects of bargaining.

The Union second proposal seeks to effectuate salary
increases on June 30, 1989. Specifically, issue nos.. 19,'34,  37,
38 and 40 pertain to the first year general wage increase and the
effective dates of the Union proposed upgradings.

The Union argues that its proposal pertains to wages and the
mere fact that the proposal seeks to include one day contained in
the last contract does not make it a non-mandatory proposal.

The fact is that the parties have agreed to pay monies prior
to effective dates of contracts and to continue payments after
effective dates. (Stip. paras. 9, 10 and 11). There is nothing
permissive or illegal about the proposal. The St,ate  must bargain
about it.

The State responds that the Union's insistence upon
proposing benefits to be "effective June 30, 1989" would have the
effect of reopening the existing contract and/or of having
contract provisions effective before the first day of the
successor agreement. While there is an unresolved issue in
interest arbitration concerning the length of the successor
agreement, there is no dispute about the starting date; both the
State and the Union have stated their positions on Issue 107,
Duration of Agreement, as "This Agreement shall be effective on
July 1, 1989 and shall expire..." (Exhibits 4A & 4B). Since the
Union's proposals involve changes effective dur-ing a previously
negotiated agreement and prior to the agreed effective date of
the contract currently under negotiations, they would not
constitute a mandatory subject of bargaining. The State argues
further that if the Board were to accept the distinction between
the 'effective date and the receipt or implementation date, unions
could propose wage increases "effective" in the existing
contract, or even in a predecessor contract, that would not be
paid until the successor agreement [e.g. proposals that wages
will be increased by 3% effective July 1, 1984 with payment on or
after July 1, 19893. Similarly, employers could propose language
or benefit changes tleffective**  during the prior contract that
would be implemented during the successor agreement and thus
decrease wages and insist.upon  repayment of ttoverpaidV'  amounts or
change the layoff/retention order or the effect of other language
provisions which occurred during the prior-agreement.

For these policy reasons and the fact that the Union's
proposals are, seeking to reopen the terms of the existing
agreement, the State urges that we should rule that any proposal
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with an effective date prior to the effective date of the
successor-agreement constitutes an illegal subject of bargaining.

As a corollary to State #2, the State attacks a Union
proposal because Union.Issue  40 in.the interest proceeding
proposes a June 30, 1989 date and because it concerns a
classification not.placed  in the P-3B unit by:election  until July
1, 1989. I

While this proposal,is  also being challenged in State Claim
#2 as having an effective date prior to the, effective date of the
successor agreement, there is an additional aspect to this
proposal which forms ,the basis'of a separate claim.of  illegality.

The above classifications had been members of the Social &
Human Services (P-2) bargaining unit and, were the subject of a
unit modification petition filed by CSEA. As a result of that
petition and an election among the employees, it was determined
that the position would be included in the P-3B unit with CSEA as
the designated representative. The Board ruled that "this
designation is to take effect July 1, 1989, and until that date:
(a) said employees will remain in the P-2 unit, under the
collective bargaining agreement covering that unit..." (Exhibit
8, SBLR Decision No. 2652-A). The Union's proposal concerning
these employees is not only effective prior to the contract's
effective date,
the P-3B unit.

it is also prior to the employees' inclusion in
As of June 30, 1989, their.rights  and benefits

were governed by the P-2 agreement; CSEA has no right to seek
changes that would serve-to reopen or supersede another unit's
collective bargaining agreement, To the extent that the proposal
has an effective date prior to the effective date of the change
in exclusive representative, the proposal should be found to
constitute an illegal subject of bargaining.

What neither party has broached are the provisions of
C.G.S.$5-278(9)(l)  which describe the legislative ratification
process for any agreement that parties might subsequently reach.
The provisions of that section allow the General Assembly to
approve contractual provisions which might otherwise be contrary
to existing law. Thus a contract whose commencement date lapped
into a preceding agreement might be approved by the General
Assembly subject to the provisions of the statute. However, the
State is correct in concluding that such an issue is a non-
mandatory subject of bargaining since it is a matter over which
the parties have previously bargained conclusively. Thus these
matters are clearly permissive subjects of bargaining.

ISSUE FOUR: INSTRUCTOR PAY PLAN

SUBJECT: Written Notice of New Pay Rate and Waiver of
Salary Correction and Overpayment Recovery for Employees from
Other Units.
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IJEION'S  PROPOSAL:

If placement on the Instructor Pay Plan will
result in a loss of pay for the employee, the employee
will be notified in writing prior to filling the
position and the employee will acknowledge in writing
receipt of notice. In the event the.State assigns an
employee to the wrong step of the pay plan and propel
assignment will result in a loss of pay of the
employee, the State will be barred from. adjusting the
employee's pay and from seeking recovery of any
overpayment. Any misassignment to the pay plan as
described above shall not be used as a precedent for
future assignments to the pay plan. [Issue- 243

This proposal can be broken down into two parts. The first
concerns the loss of pay resulting from placement on-the
Instruction Pay Plan and a written notice issued attendant
thereto. It,is a permissive subject of bargaining because it
concerns non-bargaining unit members, -'i.e. employees from other
bargaining units who are being-considered for or being offered
State School Instructor positions. The second portion of this
proposal establishes penalties for non-compliance or errors in
compliance with step placement.
domain of wages,

Falling clearly within the
and liability therefore, it is a mandatory

subject of bargaining.

The State argues in evaluating language of this proposal,
that it is important to understand the actual purpose and results
of the proposal. The State insists that this proposal does not
involve the method of.salary  step placement for an employee
coming on to the P-3B Instructor pay plan from another bargaining
.unit. It points out that the parties have already agreed to
language which describes the step placement method based upon the
employees' prior title (Fact No.
4C).

12; Resolved Issues, Exhibit
The,above  proposal also does not involve written notice

requirements for bargaining unit members considering a voluntary
demotion or for outside hires seeking Instructor positions. What
the State believes the proposal does is to establish written
notice requirements about-salary information for employees from
other bargaining units who are being considered for or being
offered State School Instructor jobs. The proposal also
establishes penalties for noncompliance or errors in compliance
by precluding the State from adjusting the employee's salary to
conform with the correct contractual step or from recovering any
overpayments [which would otherwise be permitted, and grievable,
under the procedure in Article 19, Section-Twelve (Current
Contracts and Resolved Issues, Exhibits 3D, 3E & 4C)J. Thus, the
State concludes that the Union's proposal involves a nonmandatory
subject of bargaining because it concerns procedural.requirements
applicable only to members of other bargaining units. The State
acknowledges that we have found that "salaries of prospective
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employees are a mandatory subject of bargaining, just as‘they are
for current employees" (State of Connecticut, supra), this
proposal does not involve the salary rates of the prospective
employees. The State asserts instead, the proposal only
addresses the form and-method of communicating to the prospective
P-3B member from other bargaining unit about the pay-rate
specified in the P-3B agreement. As such, it.cannot  be
considered a mandatory-subject of bargaining. n

Additionally, the State urges us to consider the fact that
the proposal prevents the State- from correcting an erroneous pay
rate to conform to the contractual provision or from seeking
restitution of any overpayments. It notes that employees do not
have a legitimate interest in retaining or continuing to receive
benefits which exceed that provided by contract. The State
reasons that it has a public policy interest in obtaining
restitution of monies improperly distributed under a collective
bargaining agreement or any other contract. Finally, the State
argues that there is also the opportunity under the Union's
proposal for collusion between a supervisor or a payroll or
business office employee and the prospective Instructor to
provide written notice of an incorrect rate and thereby ensure .
that the Instructor receives a pay rate in excess of that
negotiated in the P-3B -agreement. For all these reasons, the
State avers the proposal should be found to be a non-mandatory
subject of bargaining.

The Union characterizes its proposal as concerning the
placement of employees onto the Instructor Pay Plan. The Union
argues that it only seeks to apply to how employees are placed
onto the P-3B schedule. If mistakes are made, the proposal seeks
to place the monetary liability on the State for it is the State
which is responsible for implementing the change.

The.Union  concludes that since the proposal concerns wages
and offset for overpayments.
dues check-offs,

Such items, like the negotiation of
are mandatory subjects of bargaining.

The first proposal is clearly.permissive  because it concerns
individuals who- are not yet members of the bargaining unit.
Therefore, the State is under no duty to negotiate over working
conditions affecting them only.
and the liability thereof,

The second issue concerns wages

characterization,
and regardless of its manner of

is a mandatory subject of bargaining.

ISSUE FIVE: SCHOOL YEAR

SUBJECT: Number of Student Contact Days During Ten Month
School Year.

The proposal concerns the number of Student Contact Days

24



within the Ten Month School Year. The Union's proposal is as
follows:

Effective July 1, 1989, the allowable contact
days for ten month employees shall be no more
than one hundred eighty three (183) days.
Effective July 1, 1990, the allowable contact *
days for ten month employees shall be no more
than one hundred eighty (180) days.

The proposal sought to establish limits on the number of
student contact days in the school-year; the proposal could
affect employees in the classifications of State School Teacher,
Pupil Services Specialist and Correction Department Vocational
Instructor, all of whom have a work calendar .based upon the
proposed school year. As stipulated by the parties, "the current
number of student contact days for teachers in the different
facilities of the three school districts varies but is generally
between 180 and 183.5 days of the 188 work days.in the ten month
schedule" (Fact 17). With the exception of a one-time side
letter which involved increasing the.length  of the work year at
Riverview Hospital-DCYS to 188 days and limiting the contact time
to no more than 183 days during the 1986-87 and 1987-88 school
years (1985-88 Contract, Exhibit 3C, p. 113),  the State and the
Union had not previously negotiated the issue of student contact
time in the twelve plus years of the P-3B bargaining
relationship. The Union's proposal would be the first unit-wide
provision concerning contact time and it would conceivably
require a reduction in the amount of student contact time in same
of State facilities in the State's view.

It was the State's position before the Labor Board that the
subject -of student contact time is a non-mandatory subject of
bargaining because it involves the scheduling and the length of
the students' school year which is a managerial/educational
policy determination reserved to the employer. -

In support of its position, the State pointed out that by
using the traditional balancing test employed by the Labor Board
as pronounced in West Hartford Education Association v. DeCourcy,.
162 Conn. 566 (1972), that the subject of hours and the student
calendar were expressly removed from the mandatory scope of
bargaining since it was perceived as being an integral part and
parcel of educational policy. Id at 579-80, 295 A.2d at 534; The
DeCourcy  court placed particular emphasis upon the fact that the
word t'hours't was expressly absent from the topics over which the
parties could bargain under the Teacher Negotiation Act (TNA),
C.G.S. SlO-153 et. seq. As a second part of its argument, the
State pointed out that until 1987, the municipal TNA did not
permit negotiation over hours or contact days, and that even
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after the 1987 enactment of amendments to C.G.S. SlO-153'a et.
seq. which provided some limited right to negotiate over hours of
work, that the length and scheduling of the school year, and the
length and scheduling of the school day continued to be expressly
removed from the scope of.mandatory  bargaining.

The significance of this exclusion is substantiai given the
context, since hours have traditionally-been regarded as one of
the most basic mandatory subjects of bargaining. The United
States Supreme Court, expressed the bargaining obligation as to
hours of employment, as follows.:

"The particular hours of~the. day and the particular
days of the week during which employees may be required
to work are subjects well within the realm of wages,
hours, and other terms and conditions of employment
about which employers and unions must bargain.@@".

The Union has noted, however, that,negotiations  in the
current case were being conducted pursuant to the Act Concerning
Collective Bargaining for State Employees (SERA), C.G.S. S5-270-
5-280 and that unlike the TNA, C.G.S. §5-271(a) expressly :
provided a duty to bargain over hours and that subjects of
bargaining specifically excluded from bargain.ing  are set forth at
S 5-272(d), which does not exclude hours. The Union further

noted that the parties had negotiated under the SERA since its
enactment in 1975 and that the State had never previously
complained that educational prerogatives were being in some
measure abridged.

We note that in addition to the current bargaining unit
negotiations, that the Boards of Higher Education for the State
have engaged.in the process of collective bargaining without
controversy over hours, since the inception of the Act.
Finally,.C.G.S.  §5-278(g)(l) noted that in the case of Higher
Education Teaching Faculty that an arbitrator was statutorily
barred from rendering an-award concerning academic nolicv unless
it affected wages, hours or conditions of-employment  of such
facility. (emphasis supplied)

The reasonable conclusion to be drawn from this statutory
analysis is that the legislature intended for the parties to be
able to negotiate over hours provided that by doing so, they did
not contravene other statutory provisions made applicable to
State Schools pursuant to C.G.S. SlO-15d. In the present case,
the Union proposa.1  meets the statutory requirement set forth by
C.G.S. $10-16,  and is thus a legitimate subject of bargaining.

lo Meat Cutters v. Jewel Tea Co.,
2376 (1965).

381 US 676, 691, 59 LRRM
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ISSUE SIX: SCHOOL YEAR

SUBJECT: The Number of Work Days and Time Period for the
Scheduling of the Ten Month School Year.

The current contract language states: .

"The work year for ten (10) month employees
shall be one hundred and eighty-eight (188)
days, between dates of September 1, and June
30."

The Union's proposal is to add to the current language the
following:

Effective July-l, 1990, the work year-for ten
(10) month employees shall be one hundred
eighty-five (185) days between the dates of
September 1, and June 30.

The State conceded in the hearing below before the Labor
Board that the number of teacher working days in a given period
of time would generally be considered a mandatory subject of
bargaining. It objected, however,
as it perceived it,

to the Union proposal because
it would have the effect of decreasing or

limiting the number of student contact days.

Thus, the effect of the Union proposal was to reduce by
three the number of days worked annually. AS discussed earlier,
C.G.S. §lO-15d makes applicable to the school districts embodied
in the P3-B bargaining unit the same statutory requirements for
length of school year to which local boards of education are
subject;- The State is required then to provide 180 student
contact days each school year puksuant  to C.G.S. 510-16.
State avers however,

The
several additional non-student contact days

may be necessary each year in order for teachers to prepare at
the beginning and end,
development days.

and to allow for several professional

Union,
The reduction by three days as proposed by

will possibly require the State to reduce the number of
the

student contact days, which in turn will in the State's view,
improperly impact upon an educational policy decision concerning.
the length of the school year.

The State's second objection. is to perpetuating the
restriction on the scheduling of the school year to a period from
September 1st to June 30th. The State notes that the Department
of Mental Retardation's Unified School District (DMR) conducts
some of its early instruction programs in generic day care or
preschool programs and asserts that it is common knowledge that
many local school districts begin their school year in late
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August and end in mid-June. To continue this restriction .ti>ould
prevent DMR from carrying forth its statutory obligation within
existing public schools or other community-based settings to
provide appropriate educational programs.

The Union argues, and we agree that the proposal is a
mandatory subject- of. bargaining. In the first instance, the
proposal concerns hours and does not contravene the minimal
reguirements.of  the statute. As Stipulation of Fact #8 makes
clear, teachers in the P73B unit do not teach clientele or a
curriculum similar to the public schools who bargain under the
TNA.
within

Secondly, the State has had the-school year restriction
its contract for a number of years without encountering

difficulty. Finally, the Labor Board concluded that while the
State may have compelling arguments concerning the scheduling of
the school year, they must be tested through negotiation and
impasse resolution as in the past, there being,no  independent
statutory reason for declaring them to be non-mandatory.

ISSUE SEVEN: ALTERNATE WORK PROGRAM

SUBJECT: New Program Allowing Employees' Choice of Five- .
Week, Ten-Week or Regular Seven-Week Summer Session.

UNION'S PROPOSAL:

A pilot alternative summerwork schedule
shall be established in no less than two
facilities/reg.ions in each of the Departments
of Mental Retardation, Children and Youth
Services, and Corrections for the summers of
1990  and 1991. The purpose of the pilot
program is to assess the effectiveness of two
five week programs during the summer months.
Factors to be measured by the program include
improved client services, and improved
recruitment and retention-of twelve month
teachers. -.

Prior to. February 1, 1990, employees in
twelve (12) month teaching/instructional
positions shall select one of the following
schedules:

(a) Twenty-five consecutive work days
(b) Fifty work days
(c) Thirty-five consecutive work days

Once an employee has chosen one of the above
schedules, he/she will be bound by his/her
choice for the duration of the pilot program.
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Employees who work the fifty day summer'
schedule shall accrue seven days of paid
annual leave for each contract year. Such
leave shall be taken on -a contract year basis
and is not cumulative from year to year.
Additionally, employees who work a fifty day
summer schedule shall be entitled to
schedule, subject to agency operating need,. *
one week of regular school recess at a time
different than provided for by the. school
calendar. [Issue 541

This Union proposal concerns a pilot alternative summer work
program for the summer session to provide employees with an
opportunity to choose between a.five (5),  seven (7),  and a ten
(10) week work schedule. The initiation of such a pilot program
is clearly a managerial prerogative thereby making this proposal
a permissive subject of bargaining.

The State. points out that under the current contract, in
Article 20, Section Two provides-that twelve month teaching .or
correction instructional employees shall work the ten month work
year "plus an additional thirty five. (35) days scheduled during
the two (2) month period"; The Union's propqsal  would mandate
that the State change the length of the summer session to fifty
days in six facilities/regions of the three school districts.

The State argues further that the Union's,proposal  would
also grant teachers the option of only working twenty-five days
of the thirty-five day summer session. While the parties have
not presented any evidence concerning the number of student
school days in the summer session, it is not unreasonable to
assume that it would be similar to or higher than the proportion
of student contact days in the regular school year. Since
approximately 95.7% to 97.6% of the regular school days are
student school days Cl80 to 183.3 days; Fact 171, if that
proportion were to be applied to the thirty-five day summer
session, 33.5 to 34 days would be student school days. The
Union's proposal would therefore cause a significant reduction in
the length of the student program,
its character.

thereby materially altering
The State concludes its argument by stating that

the material alteration of the summer program is clearly an issue.
ttfundamental  to the existence, direction and operation" of the
school districts and should be found to be managerial prerogative
and a non-mandatory subject of bargaining.

The Union admits that it seeks to establish a pilot program
of two five-week programs in the summer and to allow teachers to
elect to work 25,
its proposal,

35 or 50 days of those programs. In support of

hours of work,
the Union asserts that summer work ha&to do with
and that hours of work are negotiable. The Union

notes further that the parties have previously negotiated pay for
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summer work and assignment to summer wc.rk. (Exhibit 3D, ‘1985-88
Contract,-p.38).

The initiation of new programs or their material alteration
within the statutory requirements concerning curriculum are
clearly fundamental to the existence, direction, and. operation of
the school district,. and,'as such, is a managerial prerogative.
Thus, the Union proposal concerns a permissive subject of"
bargaining and may not be submitted to an arbitrator.

ISSUE EIGHT: ARBITRATION'OF PART-TIME WORK REQUESTS

SUBJECT: Employee Requests for Schedule Changes and Employee
Requests for Temporary Part-Time Work.

CURRENT CONTRACT LANGUAGE:

Article 18, Section Three: Upon request of an employee
and upon approval of an appropriate management
designee, the employee's work schedule may be arranged
to accommodate needs in such areas as, but not limited
to, child care, transportation,
educational program.

or participation in.an

Article 51, Section Three: A permanent full-time
employee may request of management that their position
be adjusted to a part-time status of-not less than
half-time. If granted, the reduction to part-time
shall be considered- a temporary arrangement and the
employee shall remain in the bargaining unit and be
covered by the terms of this Agreement.

UNION'S PROPOSALS:

Add.to  Article 18, Section Three:

This request will not be unreasonably denied by the
management designee. [Issue 151

Add to Article 51, Section Three:

A request to work part-time will not be
unreasonably denied by the Employer. [Issue 1021

.The  existing contract language under which the parties have
lived in both Article 18 and Article 51 already contain implied
limitations-of reasonableness on the part of the agency. The
source of the dispute concerning this issue is the Union's
attempt to make this implied limitation express by allowing it to
be subjected to the scrutiny of a grievance arbitrator. Hours of
work and changes made therein are mandatory subjects of
bargaining which deeply effect an employee's conditions of
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employment. West Hartford Rhcation  Association v. DeCourcy,  162
Conn. 566 (1972). Furthermore, under the existing contract
language, the State acknowledges this at least where child care,
transportation, orparticipation in educational programs are
concerned, that these factors touch upon and concern the working.
conditions of its employees.

The State argues, however, that the Unions' proposals" have
the capacity to allow an arbitrator to determine the programmatic
or educational hours provided to students. The State further
notes that; in a correctional setting, security considerations
may not allow for much flexibility at all in considering such
employee requests, and that an arbitrator's decision may well
impinge upon academic policy and managerial prerogatives.

We conclude that the Union's proposals are mandatory
subjects of bargaining but qualify this conclusion with the
statement that any discernable programmatic or agency operational
need would justify denial of such a request. Neither the reasons
advanced by the employee nor the extent of the impact on
programmatic need are the operative considerations here. Merely
the presence of such a disarmable need should be sufficient to
justify a denial. Given this standard of reasonableness, there
is no reason why such a proposal should not be submitted to an
arbitrator, since the proposal only states what the current
language implies.

ISSUE NINE: JOB CONTENT

SUBJECT: Restrictions on the Work Assignments of Certain
Employees and Revision of the Requirements in the State School
Teacher -Job Classification.

CURRENT CONTRACT LANGUAGE:

Article 34, Intra-school Schedules and Assignments:

Management recognizes the need for teachers and
instructors to express preferences regarding intra-
school schedules and assignments prior to the closing
of the program year.

An appropriate supervisor sh,all  consider such
preferences in the final determination of assignments.

It is recognized that management reserves the right to
change assignments in response to the program needs of
the facility.
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UNION'S PROPOSAL:

Add to current language:

Notwithstanding the above, management shall offer
assignments to employees holding initial or provisional
educator certificates in order that they:may  meet
teacher certification requirements -under 10-145(b)  of
the General Statutes. The offer of assignment must be
within the employee's region.

The parties agree that a valid State Board of Education
Teaching Certifi,cate  under the State School Teacher job
specification shall include initial, provisional,
standard, permanent, or professional educator
certificates.

This Union proposal seeks to place restrictions on work
assignments on certain empioyees and describe the acceptable
teaching certificates- for employment within the bargaining unit.

The two issues raised by this proposal-are permissive
subjects of bargaining.

Regarding the first issue,
stipulated,

the State points out that as
there are employees in the State School Teacher

classification who are not employed in any school districts; some
of them are employed in State agencies (Department of Mental
Health and Commission on-Alcohol & Drug Abuse) which do not have
the legal authority or responsibility to establish school
districts. The Union's proposal would not only prevent DMH and
CADA from h-iring any teachers with initial or provisional
certificates. [since they could not possibly comply with the
proposed language], it would also impact management;s  right to
determine assignments and, as we have stated: "the power to
reassign employees to other duties which are concededly  within
the job classification of those employees is fundamental to the
operation of any public agency ad therefore involves the exercise
of managerial discretion." City of Bridgeport, Decision No. 1485
(1977): As a result, argues the State, the first issue is a non-
mandatory subject of bargaining.

As we have held repeatedly,
a managerial prerogative,

initial job requirements concern

of bargaining,
and as such are not mandatory subjects

(1976).
West Haven Bob-d  of Education, Decision No. 1363

As to the second proposal, the State asserts that the other
provision in the Union's proposal is extremely broad and would
have the effect of allowing employees to be considered qualified
under the State School Teacher job specification who could not
legally be permitted to teach in the Unified School Districts.
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The education certification laws apply~to  the unified school
districts, which are included in the definition of VVboard of
education" in Regulation Sec.
provide that

lo-145d-100;  the regulations also
"no person shall be e-ligible to serve in the

position of...administrator, teacher, special service staff
member, .or other position for which certificates or permits are
issued for a board of education, unless such person holds a valid
certificate or permit appropriate for such position.". The State
School Teacher job classification currently requires Itpossession
of a valid Connecticut Board of Education teaching certificate
appropriate to the teaching assignment" (Exhibit 5). The Union's
proposal includes two types of certificates, standard and
permanent, which are no longer considered valid certificates for
school district teachers and therefore would permit individuals
to qualify for the job classification who could not legally be
employed in the majority of the positions in the classification.
As such, the State concludes that.the  proposal is an illegal or a
non-mandatory subject of-bargaining.

The Union insists however, that the proposal does not
impinge on the right to determine certification. requirements..
The proposal, according to the Union, clarifies.which
certificates qualify under the rather broadly stated language of
the job spec which mentions only a teaching certificate.
Moreover, the proposal simply seeks that "the parties agree..."
what a valid certificate is.

The Union purports to know of no such statutes which mandate
a certain certificationfor P-3B teachers and insists its
proposal only seeks to clarify, by agreement, that the various
certificates now held.by  P-3B members constitute valid
certificates for purposes of the job specification. As
.justification for the negotiability of this second issue, the
Union argues that certificates concern whether an employee's
employment will continue.
condition of employment.

It affects, therefore, a term or
The UnTon seeks to draw an analogy

between the certification requirements and a disciplinary system
for warning, counselling,  and suspension, citing ETectri-Flex
CO., 228 NLRB 847, 96 LRRM 1361 (1977), enforced as modified, 570
F.2d 1327, 97 LRRM 2888 (CA 7), cert. denied, 439 US 911, 99.LRRM
2743 (1978). Upon examination, we find the facts in Electri-Flex
CO., supra, to be unpersuasive.

Regulations of Connecticut State Agencies, Section lo-145d-
100 clearly includes the unified school'district within its
definition of a board of education, and requires certified
personnel to hold a valid certificate. These duly promulgated
regulations carry with them the full force and effect of statute.
Additionally, the State School Teacher Job Classification
includes possession of a valid Connecticut Board of Education
teaching certificate. The determination of the minimum
qualifications for a classification or program is a management
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prerogative. As the State points out, if it determined 'that its
adult instructional programs should be conducted by individuals
possessing valid teaching certificates, subject to the continuing
education requirements of the certification laws, that would
constitute a decision "fundamental.to  the existence, direction -
and operation of the enterprise"
subject of bargaining.

and therefore a non-mandatory
And while the State admits that there

might be secondary impact issues to be negotiated if the State
revised the minimum requirements,
the Union's proposal,

it should be recognized that

make such decisions,
which restricts management's ability to
is not a .mandatory  subject of bargaining.

Thus, we conclude both these proposals to be permissive
subjects of bargaining.

ISSUE TEN: ADVANCEMENT

SUBJECT: Selection for Promotion by Seniority.

CURRENT CONTRACT LANGUAGE:

Article 35: Section Two. Insofar as practicable,
appointments to permanent positions within the
bargaining unit shall be made in the following order of
preference:
1. by promotion of a qualified employee of the agency
involved;.
2. by promotion of a qualified employee of another
State agency;
3. by -original appointment.
No appo.intment  is to be made hereunder until laid off
employees .eligible  for reappointment and qualified for
the.position involved are offered reemployment. T h e
filling of any such permanent position shall be subject
to affirmative action requirements and the Employer's
ability to meet the specific requirements of the
position in question.
Section Three. In the event that two or more employees are
equally qualified, to fill a permanent position,
seniority shall be utilized to break the tie.
Section Four. Disputes over Section Two and Three of
.this Article may be grieved through Step 3 of the
grievance procedure, but are not arbitrable. Unless
the Employer can be shown to have acted arbitrarily or
capriciously, the hearing officer shall give
substantial weight to the judgement of the Employer in
applying the relevant evaluation standards. Junior
employees cannot grieve the selection of a more senior
employee. [Emphasis added.]
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UNION'S PROPOSAL

Retain current language in Sections Two and Three.

The Union is proposing to maintain the ,above language which
provides that seniority will be the deciding factor among equally
qualified employees for promotional appointments and to expand
the appeal of such decisions through arbitration. Since the time
of the negotiations for the 1985-88 contract, a number of job
titles in the classified service have been added to this
bargaining.unit  through the process of union petitions, employee
elections and Board decisions (Decision Nos. 2585-B and 2652-A).
There is no dispute that these positions are in the classified
service (Fact No.
requirements.

13) and subject,to  merit system selection

As the State correctly points out,
to one of these positions,

in order to be appointed
an individual must successfully

complete a merit examination and be within the specified highest
rankings on the list, as provided by statute and regulations
(C.G.S. §5-216 6'1 5-228).
Employees,

The Collective  Bargaining Act for State
in C.G.S $5-272(d), provides that:

Nothing herein shall-diminish the authority and powers
of the employees' review board, the department of
administrative services . ..to establish, conduct and
grade merit examinations and to rate candidates in
order of their relative excellence from which
appointments or promotions may be made to 'positions in
the competitive division of the classified service of
the state served by the department of administrative
services. The establishment, conduct and grading of
merit examinations, the ratina  of candidates and the
establishment of lists from such examinations and-m
aWWOintments  from  such lists shall not be subject  to
collective bargaining. (Emphasis added.)

The Union admits that such a proposal would contravene the
statute for classified employees and its only response is that
the collective bargaining -agreement does contain a savings
clause. (Ex. 3D, p.73). That clause provides that if the
proposal is found unlawful by a court, a successor will be
negotiated. Accordingly, the Union concludes the parties have
negotiated a procedure for addressing an area of concern.

However, we need not wait for a judicial determination.
Since the ratings of the candidates and,the appointment from such
lists are statutorily excluded from collective bargaining by
statute, the Union's proposal constitutes an illegal subject of
bargaining. As such, it may not be submitted to an arbitrator.
See State  of Connecticut (NP-I),  Decision No. 1962 (1980).
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The Union's current proposal is to retain the curre‘nt
contract language found in Section Two, relating to promotion,
and Section Three relating to the utilization of seniority to
break any tie between two equally qualified employees. The
proposal is an illegal.subject  of bargaining because it violates
the express provisions of C.G.S. 55-272(d)  which excludes the
rating.of candidates and the appointment from,lists  established
from merit examinations from collective-bargaining. .

DECLARATORY RULING
:

By virtue of and pursuant to the'powers vested in the
Connecticut State Board of Labor Relations by the Act Concerning
Collective Bargaining for State Employees, it is hereby

DECLARED, that the scope of bargaining determinations as
described herein constitute the rulings of the.Connecticut  State
Board of Labor Relations.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Lee Terrv
Lee Terry

s/Susan R. Meredith
Susan R. Meredith

TO:

Ellen M. Carter, Attorney
State of.Connecticut-DAS
Office of Labor Relations
One Hartford Square West-
Hartford, Ct. 06106

CERTIFIED (RRR)

Raymond A. Meany, Jr., Dir. of Personnel & L.R.
State of Connecticut
Office of Labor Relations
State Office Building-Room 403
Hartford, Ct. 06115

Peter Allen, L.R. Operations Manager
State of Connecticut-DAS
Office of Labor Relations
One Hartford Square West
Hartford, ct. 06106
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Robert Krzys, Esq.
97 Oak Street
Hartford, .Ct. 06106

CERTIFIED (RRR 1

Robert D: Rinker, Executive Director
Connecticut State Employees Association
760 Capitol Avenue
Hartford, ct. 06106

,r
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: SUPERIOR COURT

i' STATE OF CONNECTICUT : JUDICIAL DISTRICT OF

;; vs. : HARTFORD AT HARTFORD
i
;:CONNECTICUT  STATE BOARD OF : DECEMBER 31, 1992
" LABOR RELATIONS, ET AL.
;

MEMORANDUM OF DECISION RE: "P-3B"  UNIT

Before the court are two consolidated cases. The first
:
i involves negotiations- for a collective bargaining agreement between
:
"the State and The Connecticut State Empioyee's Association,

representing professional employees in the so-called "P-3B"
/ iI
i'bargaining  unit of state employees.
i
I.: The second involves negotiations for a collective bargaining
I,
Ii agreement between the Federation of Technical College Teachers,

; Local 1492 and the Board of Trustees for Community Technical
I

: Colleges.

Although there are some common issues to each case which

justified consolidation, for purposes of clarity, the court will

address a separate memorandum to each of the two appeals.

This memorandum will concernonly the."P-3B1' unit. The "P-3B"

unit covers teachers in unified school districts of the State

dealing with clients of the Department of Retardation, the

Department of Children Youth Services, and the Department of

Corrections. In this first "P-3B"  case, the parties, the State
,-,.- ,.*2 j .- :-I

.a  :*Lb,...~ :.,I )?I\  ':"' ;. .,-
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i /

/I and the union, had a collective bargaining agreement that was in
I :
:I effect from July of 1985 through June 30, 1989. It was originally
!I
t: a three year agreement and then was extended an additional year

1, from 1988 to 1989. Prior to expiration of the extension, the
i

/I!I parties commenced negotiations for a successor agreement early in

1989. During the negotiations both parties filed petitions for

declaratory rulings with the State Board of Labor Relations over

whether certain proposals constituted mandatory subjects of

I

bargaining requiring the parties to negotiate over them.

1 :
I / This first "P-3B" case is an appeal from the declaratory

ji ruling of the Labor Board on the petition filed by the State

j! holding that certain union proposals were mandatory subjects of

I

bargaining. It is appealed by the State to the court pursuant to

Connecticut General Statutes S4-176(h), governing appeals from

$ declaratory rulings under the Uniform Administrative Procedure Act
! iI
:! and §4-183  of the Connecticut General Statutes as well, which is

the specific section on appeals under the Uniform Administrative
I
j' Procedure Act.

The Labor Board ruled on three proposals all of which it held

to be mandatory subjects of collective bargaining. The first was

:l a proposal giving super seniority to union stewards, prohibiting

transfers of union stewards to another agency or facility excepting

! only the case of operational need required to operate the agency or

: facility. The proposal further prohibited arbitrary transfers of

ij union stewards and gave them a right to an expedited legal

ii procedure over such transfers at step three of the grievance

2
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/I procedure under the contract between the parties. Another

.I pertinent general provision of the prior contractual agreement

governs involuntary transfers under the collective bargaining

agreement and would bear upon the effect of this super seniority

.j proposal. It is Article 36, Section 6, which places limits on

involuntary transfers and "requires them to be made in order of

inverse seniority and requires commuting distance to be considered.

The second proposal involved the number of student contact

days that are required of teachers. Specifically, student contact

days in the school year were limited to 183 days effective July 1,

1989, and then 180 days effective July 1, 1990. The minimum number

of school days required by state statute SlO-16(d) is 180. This

,I proposal sought to limit the number of student contact days to

teachers to no more than the minimum absolutely required by law

pursuant to (510-16  of the General Statutes.

A third proposal limited the number of teacher work days as

distinguished frcm the number of student contact days to 18:

teacher work days per school year.

The plaintiff appellant claims that the Board's three finding:;

were essentially judgments about what the law requires or forbids

: in bargaining with state employees, and that these judgments were

legally incorrect.

The issues to be decided in this first "P-3B" case derive frcm

the same basic question; are the union proposals of the collective

bargaining agreement mandatory, permissive., or prohibited subject::

of bargaining. If the proposals are determined to be mandatcr::.-

3
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: subjects of bargaining, then the parties are required to bargain in

good faith. NLRB v. Wooster Division, Borg Warner Corn., 356 U.S.

342, 75 S.Ct. 718, 2 L. Ed. 2d 823. If a matter is found to be a

permissive subject of bargaining, then it is at the election of the

parties as to whether the proposal will be bargained over and it is

not required to be submitted to an arbitrator if the parties cannot

agree upon the resolution of the issue. Gen. Stat. 55-278(g)(l).

Mandatory bargaining subjects will be forced, when in impasse, to

arbitration. Gen. Stat. 85-278(g)(l). For a proposal to be

considered a mandatory subject of bargaining by law, it must be

within the scope of employee wages, hours, or conditions of

employment. Gen. Stat. §5-272(c). In contrast, there are

; proposals that fall within the scope of negotiations but, instead1

of being statutorily mandated, enter the category of permissive

bargaining at the option of the parties. Gen. Stat. §5-278(g)(l).

When there is a blurring between the wages, hours, and conditions

of employment of mandatory bargaining and the subjects of

permissive bargaining, difficult adjudicative problems arise. See,

generally, West Hartford Education Association v. DeCourcy,  162

Conn. 566, 295 A.2d 526 (1972). One final category of bargaining

is the prohibited or illegal area of bargaining such as Conn. Gen.

55-272(a)(S), where for example employers and employee

organizations are prohibited from bargaining or entering contracts

interfering with rights of employees to form a union, or

affirmatively encouraging them to do so. These three categories of

bargaining; mandatory, permissive, and prohibited by law must be

4
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iiconsidered  in reviewing the appeal from the Connecticut State Labor
I; :
/jBoard's Actions.

j: I .

I The court will first turn to the issue of whether or not the

/'proposal giving super seniority to union stewards was properly

determined to be a mandatory subject of collective bargaining.

The plaintiff, State of Connecticut, acting by its Department

ilof Administrative Services Office of Labor Relations, claimed that:
;j
!ithe Labor Board's ruling prejudiced substantial rights  it has as an

ijemployer  because it was affected by error of law in that the union

j proposal giving union stewards super seniority regarding transfers

iiwithin their jurisdiction is a nonmandatory subject of bargaining

[iunder  SS-272(c) and hence not subject to arbitration proceedings
II
'pursuant to S5-278(g)(l). The plaintiff State claims that

i;Connecticut  General Statute §5-272(a) provides for a duty to

'bargain in good faith "with regard to wages, hours and other

..conditions of employment." But it argues that §5-278(g)(l)

,provides  that nonmandatory subjects of bargaining are not subject

to binding arbitLa--tion pursuant to Connecticut General Statute §5-

276a.

,' The State employer's first argument in this vein is that since

General Statute 95-272(a)  (5) prohibits employer discrimination in

::terms  and conditions of employment encouraging union membership, a

':union  proposal giving super seniority to stewards would violate 1

!'that  prohibition by giving union officials a special benefit. It j

.'contends that under the rule of West Hartford Education Ass'n. v. :

!I

!’
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DeCourcy,  supra, that similar provisions of the National Labor

Relations Act sometimes afford assistance to judicial

interpretation of our state act which in some ways is modeled after

it. The State cites the case of Dairylea Cooperative, Inc., 219

NLRB  656, 658, 89 LRRN 1737, 1739 (19751,  aff'd NLREJ v. Teamsters,

Locai  38, 531 F.2d 1162 (2d Cir. 1976) which was decided under the

similar National Labor Relations Act for the proposition that super

seniority clauses in collective bargaining agreements, giving

preference to union stewards which are not on their face limited to

layoff and recall, are presumptively unlawful discrimination

encouraging union membership in violation of the statutory ban on

such discrimination in terms or conditions of employment under the

National Labor Relations Act and that the burden of rebutting the

presumption and establishing justification rests on the party

asserting their legality. This first union proposal at issue in

this appeal provided: "Union stewards will not be transferred

involuntarily to an agency or facility except if necessary to meet

operational needs. Such transfers shall not be made arbitrarily.

Grievances under this section shall be expedited to step 3 of the

grievance procedure."

The State's objection to this proposai is that it is an

illegal and prohibited subject of bargaining, made unlawfui b-,-

contravening the prohibitive practice section of the StatE

Employee's Relation Act making it unlawful for the employer to

discriminate in terms or conditions of employment, to encourage CI'

discourage union membership or union activities. The State arguE:%
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/<that  because the record before the State Labor Relations Board
I!
ijshowed in Exhibit 6 that at least one union steward had statewide

i'jurisdiction  within the state agency served and others had

iijurisdiction covering more than one facility, that it follows

iilogically  that the transfer of any of those stewards outside their

particular facilities would not interrupt or interfere with the

.continuity  of their representation of employees. The State further

llargues  that the union never introduced any evidence and the state

iiboard  never made any findings suggesting in any way there would be

'iany disruption of the continuity of their representation with

';respect to those stewards. The State contends it has not

;ichallenged  the proposal insofar as it seeks to preserve or seeks to

/iprohibit  the transfer of stewards whose jurisdiction is limited to
!i
;.a particular department.

1 : The Labor Board argues that the effect of the super seniority

i;provision  is to give union stewards more protection from being

i'either transferred, laid off, or furloughed. The Labor Board

::distinguishes  the.  Dairylea case by indicating that the NLRB was

trying to address in that decision an issue where certain union

.officials and their friends were given superior contractual

:ibenefits to otherwise equal members of the union bargaining unit

when in fact that could not be justified by any relation these

l.persons had to the process of collective bargaining. The Labor

'Board's position is that the evil that Dairylea dealt with was an

: ingrown cronyism unrelated to any necessary or proper collectiv.=

bargaining or representational role. The Labor Board points out
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I::Ithat  in this Connecticut case 41 stewards have been identified by

:.the union as having day-to-day collective bargaining duties with

regard to their respective units and that because this is a state

/bargaining unit it is coextensive with the territorial bounds of

: the State of Connecticut itself. The Labor Board argues that the

language of the proposal, read together with the grievance

,provision of the contract, makes it clear that the State has the

i,right  to involuntarily transfer union stewards. The Labor Boar:

i contends that, in.reality, what the union stewards received under

the proposal was some sort of priority on the basis of seniority

with regard to delaying the process of transfer, but that when one

i:looked at the proposal language it is evident that if business

i,necessity  required the State to move the stewards, they could be

"moved. Citing Union Carbide Corporation, 228 NLRB 1152, 95 LRR3

1068 (i.9771,  the Labor Board found that the day by day process cf

collective bargaining, and implementing agreements includin:;

arbitration and the management of petty disputes that arise in th2

;'workplace, is found to be an important part of the process of

,;collective  bargaining itself. When an individual is legitimate:,

involved in that process on a regular basis, the Labor Boar:!

,iasserts it is entirely appropriate to allow him to have som.2
',
'minimal priority with regard to super seniority without violatin?

::the rule of the Dairylea decision. The Labor Board states that L:

ifound  that the union had met its burden of proof in showing that

'ithe persons involved on a regular daily basis were active in +--=LA--

:?process of collective bargaining, working out agreements, handlir..;
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liarbitrations, and processing and managing the small disputes that
,1
'iarise  daily in any large workplace.

Certain provisions of §5-272 of the General Statutes are

:analogous  to provisions of the National Labor Relations Act in that

iithey  set out a policy to insulate employees' positions from their

union activities; permit free exercise of the worker's right to

join unions, to be active or passive members, or to abstain from

iijoining any union at all without impairing their right to a

iilivelihood. See NLRB v. Milk Drivers & Dairy Emp. Lot. 338, 53i

; F2d. 1152, 1163; sustaining Dairylea Cooperative, Inc., supra.

: In interpreting the union super seniority proposal, this court

!;has before it only a stipulation of facts agreed to by the State as

iiemployer  and the union with the assistance of Assistant Labor
!'
! Relations Agent Kenneth Hampton, which was arrived at before the

i Labor Board's declaratory ruling. This stipulation is silent about

1 the motives, proper or improper, which prompted the super seniority

proposal or simiiar clauses found in prior collective labo:

j contracts between the union and the State. It is also silent about

"evidence, if any, of legitimate and substantial busineaz

i.justifications for such a clause which may have the secondary;!'
:
!,result of encouraging union membership.

The Labor Board's duty in the proceedings before it an,

ultimately this court's duty on appeal is to determine whether the

:Isuper seniority clause amounts to any impermissible term or

ilcondition  of employment encouraging membership in an employee

j.organization  in violation of §5-272(S). It was only in the later

c
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: : proceedings before the State Labor Board which are the subject of
I;

jj this appeal that the importance of this evidence surfaced. This is' ;

so because of authoritative case law interpreting analogous

provisions of the National Labor Relations Act has established the

' rule that encouragement of union membership does not, without more,

establish violation of the National Labor Relations Act if there is

no evidence of improper motive and if there is evidence of

'4 substantial business justifications for a clause which has the
j!
result of encouraging membership, NLRB v. Milk Drivers & Dairy

Equip.  Lot. 338, 331 F.2d.  1162, and puts the burden on the union

to prove the proper business justification.

The State argues that the lack of such evidence warrants

; sustaining the appeal from the declaratory ruling on this issue, as

a matter of law, on the basis that there was no evidence of

business necessity, and under Dairylea as affirmed by NLRB v. Milk

Drivers, supra, it was the obligation and the burden upon the union

to prove this. The court rejects this view because: (1) it is

not clear to the court that the significance of such evidence was

understood or appreciated at the time the original fact stipulation

was made; (2) interpretation of state law as to this matter is so

closely tied to interpretation of a significant body of federal

case law construing the National Labor Relations Act, that the

union may not have been fairly on notice of the significance of

such evidence from a reading of the Connecticut statute or

Connecticut case law; (3) public employees are forbidden to strike

in Connecticut as a means of getting a collective labor contract.

10
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!;Gen. Stat. SS-278a. Disputes in impasse as to what language will I
I i
j/form the collective.labor  contract between the parties therefore% /
;:cannot result in withholding services as a legal means of settling

!'them,  and cannot be settled by statutorily required arbitration to

//arrive at contract language unless they are mandatory and not :

illegal subjects of collective bargaining. Therefore the union

!.should be permitted, if evidence exists exempting a contract clause

/Ifrom what would otherwise be a prohibited or illegal subject of

!Icollective  bargaining, to offer it, so that if such evidence shows

i,the  union proposal is not unlawful, the arbitration methcd

;.contemplated  by statute can proceed. Under all these

j,circmstances, fairness warrants the presentation of such evidence I

;if ic+ exists. Therefore, pursuant to the authority vested in this /

; court by §4-183g of the statutes, the matter is remanded to the

: State Board of Labor Relations for the purpose of hearing any

evidence from the union or the employer pertinent to the issues of

improper motive or substantial business justification for the :

' contract proposal.providing  for super seniority for certain union I

stewards. In addition, the Connecticut State Board of Labor

Relations is ordered thereafter to duly make such factual findings :

as that evidence, together with all other evidence before it and 1

the inferences to be drawn from it warrant and based upon such

evidence to issue the declaratory ruling which was petitioned r

according to the applicable law.

II.

The court will now treat the second and third union proposals /

i
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’ I ' !\together. Although not the same, they are very similar in that

! each deals with the hours of employment. The second proposal

i limits the number of student contact days to 183 in the first year

! and 180 in the second year of the contract, and thus the ultimate

"effect of the proposal would be to limit by contract the maximum:

'number of student contact days to the 180 day minimum required by

'510-16(d)  of the statutes. The third proposal would limit the

i'number  of work days (including student contact days and noncontact

[[days) to 185 days. The State Labor Relations Board found both of

'Ithese  proposals to be mandatory subjects of collective bargaining.

:

: The court finds that these two findings were correct

,istatements  of the law and this portion of the Labor Board's

ildecision is therefore upheld and the plaintiff's appeal insofar as
11
1ii.t related to these items is dismissed.

The second Union proposal about which the parties are at issue
9 1

:.provided:

Effective July 1, 1989, the allowable contact days for
ten month employees shall be no more than one hundred

) : eighty-three (183) days.

Effective July 1, 1990, the allowable contact days for
ten month employees shall be no more than one hundred
eighty (180) days.

i : The third Union proposal about which the parties are at issue

provided:

Effective July 1, 1990, the work year for ten (10) month
employees shall be one hundred eighty-five (185) days

I between the dates of September 1, and June 30.

The court notes that§5-272~ of the General Statutes, which is

lpart of the State Employee Relations Act, requires the State as

12
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1: employer to bargain in good faith "with respect to wages:,  hours andj!
I '
!: other conditions of employment." In 1975, the General Assembly

j: adopted  the State Employee Relations Act (SERA),  which, for the

1 first time granted state employees the right to bargain
I
!i collectively. Public Acts 1975, No. 75-566 (now codified in

General Statutes 55-270,  et seq.). State Manaaement Association of

: Connecticut v. O'Neill, 204 Conn. 746, 747-748.

jI In interpreting what is mandated by the term "hours" under SS-

/i 272~ of the State Labor Relations Act, it is helpful to look at

I' provisions of similar collective bargaining laws which incorporate

iI this term "hours  of employment" and the Connecticut .Teacher
:i

i; Negotiation Act which does not. In interpreting the Connecticut

11 Teacher Negotiation Act, which deals onlywith teachers employedby
; I: I!i municipal boards of education, the Supreme Court noted in DeCourcy

iithatthe  language of the National Labor Relations Act, Connecticut
:f: :
:r Labor Relations Act, and the Municipal Employees Relations Act was

:: essentially the same as to the mandatory subjects of collective

i'bargaining  and that the interpretation of one 'is often a useful

:; guide to interpretation of another of these collective bargaining

ii laws. DeCourcv, supra.

j. Justice Ryan, writing for the DeCourcymajority,  distinguished

"the Connecticut Teacher Negotiation Act's unique language from

!j other collective bargaining laws in this succinct analysis:

13
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The Connecticut Teacher Negotiation Act, on the other
hand, states that the board of education shall have the
duty to negotiate with respect to "salaries and other
conditions of employment". The phrase "hours  of
employment" is omitted. This is highly significant in
view of the labor acts previously adopted by the
legislature of this state.

1; DeCourcy,  supra, 579. The Court went on to say in ruling that the

length of the school day and school calendar were not mandatory

.i subjects of collective bargaining because:
i
ii [tlhe omission of the words "hours of employment in the
j j
II

Teacher Negotiation Act evidences a legislative judgment
!j that teachers' "hours of employment" determine students'
: ! hours of education and that this is an important matterI 1 of education policywhich should be reserved to the board;ii of education. (Emphasis added).
I#
:j DeCourcv,  supra, 580./I

If the omission in the Teacher Negotiation Act governing

:' municipal teachers was sufficient to warrant elimination of the
:

length of the school day and calendar as subjects of mandatory

:[ bargaining for municipally employed teachers, then inclusion of

"hours of empioyment" in provisions of the distinct SERA Act

, governing state employed teachers provides strong support for the

Connecticut State Labor Board's decision that both the second and

': third proposals were mandatory subjects of cbllective bargaining.
I,

It has been suggested that since DeCourcv dealt with a
; :
j distinct statute w'nich excluded bargaining about hours of

employment, Justice Ryan's reasoning is merely dicta. Dicta or

I decisional, if it is a part of the decision, it is a good part; and

" if it be only dicta, then it is great dicta. Although the Teacher
:i

' Negotiation Act was amended in 1987 to permit some limited

; bargaining about the school calendar, Justice Ryan's logic remains
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11 compelling./
I i

: The State contends that the previously referenced portion of

!! Justice Ryan's decision indicates a decision on the part of the

Supreme Court that the length of the school day or year are such

ij matters of educational policy as are a necessary part c .'Y

management's prerogative and therefore not a subject of mandatory

negotiation.

When one reads the DeCourcy decision, however, it is clew
I/
ii that it did not purport to make some ex cathedra  pronouncement oE

policy concerning the mandatory or prohibited ambit of collectiv:

bargaining unrelated to statute. Instead, the court cites the

omission of the reference to "hours of employment" in thf

particular act it was construing, as grounds for the proposition

that "hours of employment" were a management prerogative to wit:

The length of the school day is defined as the number of
hours during which a teacher is required to be in
attendance at a school each day. Schooi calendar means
the number of days and distribution of days during which
schools are in session or teachers may be assigned to
duties. Under any definition, these items would be
"conditions. of employment," however, since they are
directly related to "hours  of employment," it is ou::
conciusion  that these matters were specifically excepted:
from the act with great deliberation. Thus, the length
of a school day and school calendar are not mandator:.
subjects of negotiation.

DeCourcv---.- r supra.

The elected members of the General Assembly who are di:-.:rl:-

i) accountable to the people have the power to determine what art

i; mandatory subjects of collective bargaining, and when they havz

i I
: done so by using words with a commonly understood meaning [<hi::'.

:I! make it clear that the length of the school calendar must BL-
/,I: 15

j/
I ’

! ’
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b1  . ' j! bargained about, they have set policy which ought 'io be upheld and
!!
!I enforced by courts of law. See Mazur v. Blum,  184 Conn. 116, li8-

I 119; State v. Perruccio, 192 Conn. 154, 164 n. 4, quoting Duartz v

Axton Cross Co., 19 Conn. Supp. 188, 190. "A due regard for the

ii differing functions of the legislative and judicial branches of

government requires that the courts refrain from rewriting under

the pretext of interpretation, the clearly expressed language of a

j: legislative enactment which the court deems to be preferable to

;! that which the legislation requires. Simonette v. Great American

Insurance Co., 165 Conn. 466, 471.

Having rejected the claim made that the proposals concerning

contact and noncontact days in the school calendar are not

mandatory subjects of collective bargaining by virtue of SERA, the

court will now turn to the question of whether they are prohibited

or illegal subjects of collective bargaining by virtue of the

existence of other laws.

Although a subject may be an authorized subject of collectivs

bargaining under provisions of SERA, that does not end

consideration of the matter. The court must determine whethe::

either proposal concerning the reasonable number of contact G-:

noncontact teaching days is an illegal or prohibited subject 02

collective bargaining by virtue of conflict with other statutes.

The collective bargaining process and resulting agreements arz

subject to restrictions and limitations of public policy as

manifested in constitutions, statutes and applicable legal

precedents. Lieberman v. State Board of Labor Relations, 216 Conn.

16
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i!! : The State claims that the employer's duty under rrSERA”  to: :
I ;
I: bargain collectively with a union over "conditions of employment"

!i “.  . . while on its face potentially extend[s] without limit to any

j' aspect of the work environment, [it] must be limited by the

conflicting concept of educational policy" according to DeCourcy.

This court finds that DeCourcy's  logic points out there is a duty

!/ to bargain over the school calendar when SERA requires the State to
/
j. bargain about both l'conditions  of employment" and "hours of

i employment", and that length of the school calendar is "directly

: related to hours of employment". DeCourcy, supra, 580.

The legal question before the court is are there other

'. statutes, constitutions,iN
or applicable legal precedents, whichmake

it an illegal object of bargaining to contract to do what the union

proposes as to either student contact days or total teacher wcrk

' days on the school calendar?

The State maintains that proper application of educational

policy limits what must be bargained about mandatorily and this

policy is ascertained by examining the sum total of the powers

conferred by Conn. Gen. Stat. SSlO-220 and 10-221. DeCourc::.

j. supra, 583. Section 10-220(a) requires boards of education to

maintain good public elementary and secondary schools, and Sr,l-

221(a) requires such boards to prescribe rules for the managemenr,

studies, classification, and discipline of the public schools.

Section 10-220(a) further required the boards of education ~-3

" II'Implement the educational interests of the state as defined i.-.

17
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. .section lo-4a and provide such other education activities as in its

I'judgment  will best serve the interests of the school district."

1 Pursuant to SlO-4a, the State's educational interests include "the

concern of the state . . . that each child shall have for the

period prescribed in the general statutes equal opportunity tc

receive a suitable program of educational experiences." In turn,

SlG-16  requires school districts to "provide in each school year nc

l'less than one hundred and eighty days of actual school sessions fo:

grades kindergarten to twelve, inclusive, and nine hundred hours of

actual school work for grades one to twelve, inclusive." Section

10-220(a)  further requires boards of education to enable children

to attend public school "for the period required by law." Section

.10-221(b)  requires boards of education to have written policies

"concerning homework, attendance, promotion and retention."

In this court's opinion none of these statutes make either

union proposal an illegal or prohibited subject of collective

bargaining. Only SlO-16 sets a statutory minimum number of days i::

each school year.- No subject of collective bargaining should be

deemed illegal because of interrelationship with other statutes,

uniess the proposal conflicts with those other statutes.

Lieberman, supra, 253. There is no such conflict in any of the

statutes cited by the State in general or in particular in the 15.:

day minimum school year provided by SlO-16 of the General Statutes.

The State also points out that Conn. Gen. Stat. S17a-24G

provides that the Unified School District #3 within the Departmez-:

of Mental Retardation shall operate a twelve month calendar "-L::

18
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I ,
!I! provide uninterrupted educational programming for those students

I i w
ii h

ose individualized education programs so require." This
::
Ii requirement is a part of the legislature's determination that there
I:
:!i!;  be a special school district within that department, geared to its
I
ii clients special needs. The State maintains that this statute sets

,:out a policy which makes the union proposal an illegal or
:
!i prohibited subject of collective bargaining. The Labor Board found
,1

(1 that the current contract language provided for a 188 day work year
1 !

I/ to run
i:

"between dates of September 1, and June 30" and that the

;: union proposal reduced that work year to 185 days effective July 1,:
I!
I! 1990. The Board found that the State had conceded in the hearingf I

ii before the Labor Board that the number of teaching work days in a
!j

I
'i given period wouldgenerally be a subject of collective bargaining.

!I The court agrees that the number of days to be worked is a
/

II either the second or third proposal regarding the school calenda:
j
!; would prevent the.State from carrying on any necessary activities

mandatory subject of collective bargaining. There was no evidence

in the record before the Labor Board to require a finding that

:i to  fulfill government's statutory duty to provide a suit&l-+iI
:ieducation for young retarded persons. The proposal limits 1::

i\ applicability to ten month employees. The binding arbitratiz:

"procedure which is available to resolve any bargaining impasse :...-.

a,such a mandatory issue gives the employer the forum to present -=-:-c- .

Ij evidence relevant to its practicality. However, there is nothing

1; in the record before this court to indicate the subject is ille;l.
! t
1i or prohibited as a subject of bargaining by §17a-240.
/

I, 19
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Courts presume the legislature knew the history of a statute

as judicially construed, Kinney v. State, 213 Conn. 54. That

presumption is applied when a court ascertains legislative intent

of later amendments to or reenactments to that statute. The

legislature should also be presumed to know the judicial

construction and import in collective bargaining of the word

"hours" the Supreme Court gave in 1972 in interpreting a statute

applicable to one set of municipal public employees in the teaching

profession, DeCourcv, 580, Gen. Stat. S;SlO-153a  to lo-153h; when

three years -later  in 1975 it adopted another law, the State

Employees Relations Act, which, inter alia, applied to another set

o f state public employees in the teaching profession. The

legislature is presumed to know when it adopted SERA that work

hours and work days and the length of the school calendar were

fairly encompassed in its use of the words "hours" "or other

conditions of employment" in a collective bargaining statute which

would cover state employed teachers, as long as there was no

violation of minimum days of schooling which the legislature had

set in SlO-16 of the General Statutes.

The State urges this court to follow decisions rendered in

other states as authority that school calendar issues as a matter

of educational policy are outside the scope of mandatory

bargaining'.

1 nllrl;nr*Con  Cty. College Faculty Ass'n.  v. Burlington Cty.
Trustees, 64 N.J. 10, 311 A.2d 733 (1973),  (college

L3u-c r&l&y  c

Colleqe Bd. of
ij calendar was not a mandatory subject of bargaining); Board of
Education of the woodstown Pilesqrove Reqional School District v.
Woodstown-Pilesgrove Regional Education Association, 81 N.J. 582,

20



\

1
‘,., , The court believes these cases are inapposite because of t??

,rationale  of the Connecticut cases on the subject c.f. DeCourcx,

supra; Lieberman, supra. Professor James has noted the federal

trend in interpreting the National Labor Relations Act is to take

a broad view of what is encompassed in the phrase "other conditicx

of employment." Daray, Foy, James and Kingston, Connecticut Labcr

Relations Statutes and Decisions: Differences From Federal Law, 9

592, 410 A.2d 1131, 1136 (19801,  (school calendar in terms or
commencement and termination of the school year was an educationat
policy decision); Eastbrook Community Schools Corporation -r_.,.
Indiana Education Employment Relations Board, 446 N.E. 2d lOrj1‘,
1012-13 (Ind. App. 19831, (school calendar generally, includin::
commencement and termination of school year, is a managerial
,prerogative); Public Emplovees Relations Board v. Washing?::.
:Teachers' Union Local 6, AFT, 556 A.2d 206 (D.C. App. 1985;,
'(openinq  and closing dates of the school year were not mandat-r-7
subjects of bargaining); School Committee of Burlington v.
Burlington Educators Association, 7 Mass. App. 41, 47, 385 N.E. 2d
1014, 1017 (Mass. App. 19791, (number of days in the school y3.x
was a matter of educational policy not subject to mandar.::7
negotiation); Mcntgomerv  County Education Association, Inc. "-. ‘-
Board of Education of Montgomery County, 311 Md. 303, 320, 305 I;.
1, 534 A.2d 980, 987-88, 981 n. 1 (i987),  (school calen??.:.
including the beginning and end of the school year, the day: .z::
which schools are open for instructional purposes and for teactisr
"duty days" and the days during the school year on which schcr,:.:
are closed for holidays and teacher "professional days", was not :-:
mandatory subject of bargaining); University Education Associari,z-..
V. Regents of the University of Minnesota, 353 N.W. 2d 534, ,--
(19841, (academic calendar, including when the school year be:::3
and ends, was a matter of educational policy not subjec-: Y-:
mandatory bargaining); National Education Association-Kansas :1::-
: v. Unified School District No. 500, Wyandotte Countv, 227 Kan. !?..
543, 608 P.2d 415, 418 (19801, (beginning and ending dates of t:::.
school year were not mandatorily negotiable); Eugene Educ&-:zr.
Association v. Eugene School District 45, 613 I?. 2d 79, 83 i::.

; App. 19801, (school calendar, including the beginning and ez-.<:r_
days of the school year, and teacher work days beyond stc.l::r.
contact days were not mandatory subjects of bargaining); E(erz;

Peninsula Borough School District v. Kenai Peninsula Educz-1-E
: Association, 572 P.2d 416, 422-24 (19771,  (Alaska school calf:ezr
:is a matter of educational policy removed from manTj,3:::yI
j bargaining).

21
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. . . :Conn. L. Rev. 4, 536-538 (1977). Judge Edwards recognized the

'trend to apply principles from the private sector to public sector

:bargaining  and indicated that public employees should not be denied

'bargaining rights available to others based on platitudes but only

Iwhenthere  are compelling governmental or public policy reasons for

such restrictions. Edwards, The Emerging Duty to Bargain, 71 Mich.

'L. Rev. 885, 932-934 (1973).

ji The court deems all of these cases from foreign jurisdictions
it
!jinapposite  because they appear to be contrary to the philosophy and

' ruling expressed in DeCourcy  and the policy expressed in our system

//of laws which provides for collective bargaining for State
i
/iemployees, prohibits strikes and mandates binding arbitration as a
I.
1 I meanS

after impasse of determination of contract language.
II
j;.However, many of these cases are also inapposite because the

! statutes they interpreted are more restrictive than SERA. The

:jAlaska, Kansas andNew Jersey statutes these cases interpretedma<::/

iin mention of the duty to bargain over "hours of employmenr‘.-

The Alaska, Kansas. and Indiana statutes did not mandate collective

bargaining for "other  conditions of employment". As distinct fl-c?.

Connecticut's statutory scheme, teacher strikes are expresz1:

permitted by statute in Minnesota and, although lack of prc;%.-i!II
jj
library facilities in Milford limited research, the court cc-:-i

find no prohibition against them in Alaska or Kansas statute :.-I.

2 New Jersey, N.J.S.A. §34:14A-5.3; Indiana, IC §20-7.5-l--:
Kansas, §72-5413(l); Alaska, §14.20.550.

22



, 3. 1 &;I either. Arbitration is not binding in Massachusetts or New Jersey
I[
Lpublic  employee contracts unless the employer agrees to be bound by
I
'i arbitration. 4 Washington, D.C. has such a completely different
!'
/ :collective bargaining statute as to make decisions made under it of

jj little precedental value. 5 In the District of Columbia, all

matters are deemed negotiable unless proscribed by one of six

jj categories. The effect of these prohibitions is to leave far less

Ii to mandatory bargaining. Thus the decisions are of little

i;
I: precedental valuee6i!
!
, Naive views about what constitutes sound educational policy,

j,which are not necessarily grounded in constitution or statute ori::
ii applicable case law, should not tempt courts of law to change

1: according to some judge made policy the breadth of the public
if

!j policy expressed in statutes enacted by the legislature setting out

1: what are mandatory and what are prohibited subjects of collective

' bargaining for public employees. Connecticut's statutory scheme

expresses in the SERA Act the breadth of the language of the

National Labor Relations Act in permitting collective bargaining

I about "wages, hours and other conditions of employment." It alsc

prohibits strikes and mandates binding arbitration as a means of

.1
3 P?inneso&, g17A.18; Oregon, S243,  736.

*Massachusetts, Chapter 150E, 59; New Jersey, 34:13A7.~-

5Washington, D.C., Sl-618.8.

6Because of restrictions on the availability to the court 05
"the Alaska, Indiana, Kansas, and Maryland statutorymaterial, thei:
j statutes were examined in their current language and the court is
unaware that the language has changed since the date and year of
.the cases cited by the State.

23
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,, , .!! final resolution of bargaining impasses about contract content

concerning mandatory, legal bargaining subjects. It expresses the,

common sense of the General Assembly that such a statutory scheme

better serves the public interest than the alternative strikes,

j[ slowdowns or other concerted employee efforts that not only can

adversely affect education or other public business while they go

" on, but even after they end.

Ij If the people desire to change that public policy expressed  in

ii that statutory scheme, it is constituticnally  andbest accomplished

by their elected representatives in the General Assembly.

For the reasons set out in this memorandum, the court finds

/I the Labor Board's rulings on the second and third proposals

i involving the number of student contact days and work days were

legaliy ccrrect.

The State's appeal as to them is dismiss&.
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