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On April 4, 1989, Local 1303-135, Council 4, AFSCME, AFL-CIO, (the
Union) filed charges with the Connecticut State Board of Labor Relations
(the Labor Board) alleging that the Whittemore Memorial Library (the
Library) had engaged and was engaging in unfair labor practices within the
meaning of Section 31-105 of the Connecticut State Labor Relations Act (the
Act). In substance, the Union charged that the Library, since on or about
January 1, 1989, had refused, and continued to refuse, to negotiate with the
Union because of a pending representation election, in violation of the
Act. These charges constitute Case No. U-12,053. On May 23, 1989,
Assistant Agent Katherine Foley conducted an informal conference to
investigate the charge , and subsequently, on October 12, 1989, Agent John
Kingston recommended dismissal of the charges.

Prior thereto, on January 3, 1989, Glenda Grieder, an employee of the
Library, had filed a petition for decertification  of the Union, alleging
that a majority of the employees no longer desired to be represented by the
Union. The Labor Board, after meeting informally through Assistant Agent
Foley with the parties on February 15, 1989, conducted an election on April
6, 1989, to determine whether or not the employees desired to be represented
by the Union. On April 13, 1989, the Union filed objections to the
election. This petition and the objections constitute Case No. NE-11,844.
Both cases were consolidated for hearing on October  27, 1989.



‘ ’ 4 ‘, a,

After the requisite preliminary administrative steps had been taken,
the parties entered into a joint stipulation of facts and exhibits, which
constitute the record in these cases. The parties filed briefs, the last of
which was received on May 2, 1990.

On the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and order.

FINDINGS OF FACT

The parties' Joint Stipulation of Facts is incorporated, with some
modifications, as findings of facts 1 through 19.

1. The Library is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the
Act.

3. The Union has represented the Library employees since certification
on December 20, 1985, in Case No. E-9217, Decision No. 2450.

4. On October 31, 1986, the Union filed a charge against the Library
alleging that the Library had bargained in bad faith (Case No. U-10,254).

5. On January 28, 1987, Glenda Grieder , an employee of the Library,
filed a petition for decertification (Case No. NE-10,393),  alleging that a
majority of the employees no longer desired to be represented by the Union.

6. The two cases were brought before the Labor Board for hearings on
August 11, October 16, and November 9, 1987.

7. On April 19, 1988, the Labor Board issued its Decision, Order and
Dismissal of Petition in Case Nos. NE-lo,393  and U-10,254. (Decision No.
2634). The Labor Board found that the Library failed to, bargain in good
faith during the one year certification period. On that basis, the
decertification petition was dismissed and the Library was ordered to
negotiate in good faith with the Union.

8. Pursuant to the Labor Board's decision, the Board Agent closely
monitored the negotiations for an initial agreement between the parties. An
agreement was ultimately reached retroactive to April 1, 1986 through March
31, 1989.

9. On December 30, 1988, the Union sent a letter to the Library
demanding to negotiate a successor agreement. (Exh. A)

10. On January 3, 1989, Glenda Grieder, an employee of the Library and
member of the bargaining unit , again filed a petition for decertification of
the Union as bargaining representative.

11. On January 16, 1989, the Library responded to the Union that it
would be inappropriate to enter negotiations while the decertification
petition was pending. (Exh. B)
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12. The parties met with the Labor Board on February 15, 1989, to
investigate the decertification petition. At this meeting, the Labor Board
set a decertification election for April 6, 1989, pursuant to an Agreement
for Consent Election. (Exh. C)

13. On March 10, 1989, the Library again sent a letter to the Union
stating that it seemed appropriate to delay the negotiations until after the
April 6, 1989 election. (Exh. D)

14. On April 3, 1989, the Library sent a letter to its employees
respecting the election, the text of which was as follows:

It has been almost 3 l/2 years since the State Labor Board
conducted an election to determine whether or not the
employees of the Whittemore Library desire to be
represented by AFSCME. Unfortunately, all of us, the
employees, the management , and the Union representatives
have had our share of problems during that time.

Another election will be held on Thursday, April 6,
1989. Prior to casting your ballot, I urge you to
reflect on what has happened during these last few
years. This election is very important and will have
some effect on each of us. Make your vote count.

(Exh. E)

15. On April 6, 1989, the Labor Board conducted an election to
determine whether or not such eligible employees desired to be represented
by the Union. The result of the election was two (2) in favor of
representation and nine (9) not in favor of representation.

(Exh.:;.
On April 13, 1989, the Union filed objections to the election.

17. At some time prior to the April 6, 1989 decertification election,
the Library agreed to commence negotiations on April 17, 1989, which was the
first date after the April 6th election that the Library could be available.

18. After the results of the election were known, the Library
cancelled the negotiations session. (Exhs. G, H)

19. On October 12, 1989, Assistant Agent Katherine C. Foley submitted
her "Report Upon Investigation and Recommendation for Dismissal" in Case No.
U-12,053 and NE-11,844, and Agent John W. Kingston submitted his own
recommendations of dismissal. (Exhs. I, J)

CONCLUSIONS OF LAW

1. The petition for decertification of the Union was timely filed.

2. Since the petition was timely filed, the Library was justified in
viewing the petition as raising a bona fide doubt about the continuing

-3-



majority status of the Union
while that doubt continued.

and'in declining to bargain with the Union

3. The Library did not engage in conduct which violated the Act and
prevented a fair and free election.

DISCUSSION.

In Winsted Memorial Hospital, Decision No. 1172, 1172-A (1973), after
lengthy consideration, we adopted certain standards by which to gauge

employer conduct during the pendency of a decertification  petition.
Specifically, we held that:

"1. After the end of a year from the time of certification of
a labor organization as the exclusive bargaining
representative of employees in a unit, the employer may, if
there is no contract in effect, refuse to bargain with the
representative on the ground that it has lost its majority
status subject to the conditions specified in paragraph
2(a) and (b) infra.

2. If the employer is charged with unfair labor practice
for such refusal, he may successfully defend against such
charges if he bears the burden of proving either (a) that
the Union had lost its majority status at the time of such
refusal, or

(b) that the employer had at that time a reasonable and
and bona fide doubt about the majority status of the
repr=tfie,  provided the employer engages in no
conduct which violates the Act and creates an atmosphere
in which a fair and free election cannot be held within a
reasonable time after the hearing before the Hoard on the
charge."

Winsted Memorial Hospital, at 2,3.

We arrived at the foregoing rule after a careful consideration of NLRB
precedents as well as our own with a view toward, not only the similarities
between the two statutes, but the procedural differences as well. The
result was tailored to our local conditions and policies and has served us
well in the intervening years. See New London. Decision No. 1297 (1975):
State of Connecticut, Department Iof Corrections, Decision No. 1442 (1976);

n No. 1261, 1261-A (1974); South
Windsor, Decision No. 2076 (1981); Portland, Decision No. 1247 (1974).
Today, the Union asks us to depart from this rule and to adopt another

Farminqton Board of Education, Decisio

standard. For the reasons set-forth below,  we respectfully decline to do so
and enter a dismissal in each of the pending cases.
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The Union's contention is that it is bad faith bargaining for an
employer to refuse to negotiate a successor collective bargaining agreement
during the pendency  of a decertification petition, citing RCA Del Caribe,
Inc., 262 NLPB  963, 110 LRPM 1369 (1982). In Del Caribe, the.NLRB  overruled
its doctrine of strict employer neutrality as required by a cessation from
bargaining first announced in Midwest Piping and Supply Co., Inc., 63 NLRB
1060, 17 LRPM 40 (1945), in favor of requiring employers to negotiate and
contract with an incumbent union after a valid rival petition is filed, but
before employees have chosen their bargaining agent. The Union argues that
even though the NLRB was dealing with a petition filed by a second Union,
its reasoning is applicable to the case at hand because:

"The recognition of the special status of an incumbent union
indicates a judgement that, having once achieved the
mantle of exclusive bargaining representative, a union
ought not to be deterred from its representative functions
even though its majority status is under challenge."

Del Caribe, at 1370.

While acknowledging our previous holdings in Winsted,  supra, and City
of New London, Decision No. 1297 (1975), the Union urges us to overrule our
holdings in these cases due to the encouragement they allegedly provide to
employers who do not wish to remain neutral , and who wish to interfere with
the employee's right to organize. As the Union avers, our rule deprived it
of the means to produce concrete evidence of its ability to improve working
conditions through the negotiation of a successor agreement.

Our jurisdiction possesses several advantages unavailable to the NLRB.
First, we enjoy a flexibility which our federal counterpart has often found
difficult to achieve since the Agent of the Board is empowered by statute to
direct an election which is frequently accomplished in a very short period
of time. Public Act 81-29 now codified at C.G.S. 7-471(l)  authorizes the
agent to direct an election after investigation and a determination that
reasonable cause exists to believe that a question of representation
exists. This ability to quickly lay to rest any questions concerning the
majority status of an incumbent union have, in our experience, substantially
reduced the opportunities that parties may have to concoct and present
issues in bad faith for the sole purpose of delaying an election or
modifying its results.

Secondly, whatever disadvantage may arise temporarily as a result of a
withdraw1 from bargaining will be minimal and even incidental to a
representative that continues to enjoy a majority status with its
membership. In the present case, the Union had experienced dissent
previously among its membership with the filing of an untimely petition for
decertification. Following this event, the Union with the intervention and
assistance of the Board's Agent, was able to secure an initial agreement.
The timely filing of the subsequent petition for decertification and
election outcome speaks for itself. Clearly, the Union was unable to
persuade the bargaining unit that its continuing representation of their
interests was to their benefit.
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We note that under our rule,'an  employer may not precipitously withdraw
from bargaining if he is charged with an unfair labor practice for such
refusal, since he must bear the burden of proving either that the Union lost
its majority statuts, or that at the time of withdrawal from bargaining that
he possessed a bona fide doubt based upon reasonable grounds concerning the
continuing majority status of the Union. Winsted Memorial Hospital, supra.

Finally, we believe that to change our rule would unduly skew those
rights of employee self-determination which we must enforce under the Act
with equal measure. The doctrine of strict employer neutrality during the
pendency  of a representation question , assists in insuring that the
circumstances surrounding the election more nearly approximate a level
playing field.

DECISION, DISMISSAL OF CHARGE
AND DECERTIFICATION

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the complaints filed herein be, and the same hereby are,
dismissed, and Local 1303-135, Council 4, AFSCME, AFL-CIO is hereby
decertified as the representative of the bargaining unit described in
Decision No. 2450.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low, Chairman

s/Susan R. Meredith
Susan R. Meredith

To:

Ms. Joan Lamb, Director
Whit&more  Library
243 Church Street
Naugatuck, Ct. 06770

Richard Davis, Labor Consultant
12 Raven Terrace
Stratford, Ct. 06497

Nicholas D'Andrea,  Staff Rep.
Iocal  1303-135, Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

CERTIFIED (RRR)

Robert B. Mitchell, Esq. CERTIFIED (RRR)
Durant, Sabanosh, Nichols & Houston
855 Main Street
Bridgeport, Ct. 06604

Glenda Grieder
122 Johnson Street
Naugatuck, Ct. 06770
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