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On March 31, 1989, Robert J. Cassotto filed with the Connecticut State
Board of Labor Relations (the Labor Board) a complaint alleging that the
Winchester Board of Education (the Board of Education) NAGE, Local Rl-234
(the Union), NAGE Connecticut Director Damon Shingleton, and Local President
Edward Soja, had engaged and were engaging in prohibited practices in
violation of Section 7-470 of the Municipal Employee Relations Act (the Act)
by engaging in a variety of conduct which is enumerated in detail in the
complaint. Cassotto charges that the Board of Education and the Union
conspired to discriminate against him. He claims that the Board of
Education's prohibited practices included threats, reprimands, demotions,
and other conduct in retaliation for his grievances and his inquiry into the
pay rate of the Union President. Cassotto charges that the Union said it
would not represent him, refused to take certain grievances, lied to him,
engaged in improper financial practices, permitted his job changes and
demotions, and engaged in other illegal conduct.

After the requisite preliminary administrative steps had been taken,
the matter came before the Labor Board for hearing on July 10, 1990. At the
hearing , all parties appeared. The Board of Education and the Union were
represented by counsel, and the Complainant appeared pro se. Full
opportunity was given to adduce evidence , and examine and cross-examine
witnesses. The Board of Education and the Union declined to present
evidence or briefs, but they did make oral argument. The Complainant also
made oral argument and declined to file a brief.



evidence or briefs, but they did make oral argument. The Complainant also
made oral arument and declined to file a brief.

On the whole record before us, we make the following findings of fact,
conclusions of law, and order.

FINDINGS OF FACT

1. The Board of Education is a municipal employer within the meaning
of the Act.

2. The Union is a labor organization within the meaning of the Act,
and at all times material has been the exclusive bargaining representative
for certain custodial and maintenance employees of the Board of Education.

3. Complainant Robert J. Cassotto was an employee within the meaning
of the Act at the time of the events involved in the instant complaint.

4. On March 31, 1989, Cassotto filed the instant complaint, in which
he alleged numerous violations which may be summarized as follows:

A. The Board of Education violated the Act when it:

1) reprimanded him on February 4, 1988 in retaliation for
his grievances and questions concerning the pay rate of
the Union President; 2) threatened him with termination
on 6 occasions after October 21, 1988, in retaliation
for his grievances; 3) gave him a 30 day suspension
followed by a demotion in September, 1988; 4) demoted
him on November 15, 1988; 5) refused to pay him in
July, 1988, for an absence due to a work related
injury; 6) refused to meet with him;

B. That the Union and/or its officers violated the Act when:

1) Arthur Sampson, then Union president, lied to him on
January 19, 1988 concerning Sampson's pay rate; 2)

. Sampson negotiated and received a higher pay rate than
other unit members; 3) the Union engaged in improper
financial practices including a failure to conduct
audits; 4) the Union repeatedly refused to process his
grievances concerning Sampson's pay rate; 5) Union
President Soja told Cassotto in September 1988 that it
would no longer represent him; 6) the Union failed to
properly represent Cassotto; 7) the Union granted to
the Board of Education an extension of time for filing
an answer to his grievance; 8) Union President Soja
permitted the Board of Education to change his job
description; 9) the Union agreed to his demotion; 10)
the Union permitted the principal to do bargaining
unit custodial work.

5. Robert Cassotto became employed in 1986, initially as a custodian,
then as a head custodian.
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6. Robert  Sampson is a maintenance supervisor and has held that
position throughout the time at issue here.

7. Sampson was the local Union President at the time of several of the
1988 events involved in the instant complaint.

8. Edward Soja is also a member of the custodial maintenance unit and
became the local Union President after Sampson , although the date does not
appear in the record.

9. The Union has had a series of collective bargaining agreements
covering the custodial maintenance employees, including a 1983-1985 contract
awarded in arbitration, a 1985-1987 contract (Exh.3), and a 1987-1990
contract.

10. The 1983-1985 contract contained wage schedules covering new hires
for 1983-1984 and 1984-1985. It also contained a provision for 1983-84 for
a minimum 8 l/2% increase to be given to then current employees above what
they were receiving at the time of the award. The award expressly provided
that the maintenance supervisor would receive an additional $.23/hour
raise. For 1984-85, the contract contained another 8.5% increase over 1983-
84 wages for then current employees and again specified an additional raise
(.27/hour) for the maintenance supervisor effective July 1, 1984.

11. The 1985-1987 contract was structured in the same wayl with a
salary schedule for new hires , a provision that current employees receive a
7% wage increase in 1985-1986 as well as 1986-1987, and a $.05 per hour
additional raise for the maintenance supervisor in each year.

12. The negotiated 1987-89 contract contained a different type of wage
structure with a wage schedule that covered both new and incumbent
employees. The schedules contained pay rates at different levels which
increased over a several month period. The contract no longer contained a
separately described hourly increase for the maintenance supervisor.
However, the maintenance supervisor continued via the step schedule to
receive a significantly higher rate of pay than other unit employees.

13. At some point in his discussion of issues with Local President
Sampson, Cassotto questioned his own pay rate for the 1985-1987 contract and
objected that it was too high.

14. On many occasions since at least early 1988, Cassotto also
questioned Sampson's pay rate with inquiries made to Sampson, Superintendent
Norman Michaud, and NAGE Director Damon Shingleton. Cassotto's contacts
ranged from questioning what the actual pay rate was to challenging it as an
impropriety. Cassotto questioned Sampson's current pay rate'as well as
Sampson's pay fate  in the 1987-1990 contract which was being finalized in
February 1988.

1 The record evidence does not clearly reveal the date of this conclusion
or of Cassotto's activities set forth in Findings of Fact #18-21, but it
appears that they occurred in or about January and February of 1988.
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15. The Board of Education alleges that Cassotto has made persistent
public accusations of wrongdoing and illegality, and has contacted
newspapers on the subject. On February 4, 1988, the Board of Education
issued to Cassotto a letter concerning this behavior which advised that
Michaud was concerned about several issues. Among those Michaud mentioned
were:

2. "Your continued accusations of wrongdoing on the part of
a fellow employee, the administration, and the union
leadership regarding alleged payment to the Maintenance
Man outside of the legally negotiated contract.

XXX

3. Your contact with the local newspaper alleging
wrongdoing by a fellow employee, the administration, and
the union leadership regarding an internal matter of the
school district. I

xxx

6. Your continued persistence in your accusation of
wrongdoing, despite my efforts to explain that the
Maintenance Man is paid according to legally negotiated
contracts."

(Exhibit 7)

16. NAGE Director Shingleton told Cassotto that in effect Sampson had
been "red circled"(i.e.  specifically dealt with outside of the wage scale.)

17. Sometime in or about 1988 a Union assessment was levied on all
members to cover arbitration costs.

18. At that time, Cassotto asked Sampson where the money in the
Union's treasury was.

19. Cassotto then circulated a petition to force a membership meeting
to discuss these finances.

20. When Cassotto allegedly informed Sampson that he wouldn't pay the
assessment fee until an audit was taken, Sampson stated that the assessment
fee would be taken out of Cassotto's paycheck.

21. Cassotto also voiced his concerns about the local Union's finances
to NAGE Director Damon Shingleton, who advised that he would investigate.

22. Cassotto received a reprimand in August of 1988, which the Board
of Education alleges was for misrepresenting to the night custodians the
substance of a meeting held between Cassotto and Principal Francis Savage.
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23. Also at the time of the reprimand, Cassotto was temporarily
relieved of his supervisory duties , which then made up about 10% of his
duties as head custodian.

24. Principal Savage testified that the reprimand and withdrawal of
supervisory duties were due to Cassotto's  misrepresentation to the night
custodians at a time when Cassotto's relationship with the night custodians
was already very tenuous.

25. At some time in the fall of 1988, Cassotto received a suspension
for allegedly misusing family sick days.

26. On or about November 21, 1988, Principal Savage changed the job
description of Cassotto and of the other three custodians at Pearson School.

27. One part of the night custodians' job descriptions which was
changed was the provision that they report to the head custodian. The new
description had the night custodians reporting directly to the principal.

28. Cassotto's head custodian job description also was amended by the
addition of certain minor duties which Union Presid
replaced supervisory duties which had been removed. 5nt Ed Soja claims

29. The November 21, 1988 revisions in job descriptions were agreed to
by Edward Soja, who was Union President at that time,

30. Soja did not discuss the proposed changes within the job
description with Cassotto.

31. On November 28, 1988, Michaud sent the revised descriptions to
Union President Soja, with a cover letter stating in part "attached are the
job descriptions that we have discussed and are in agreement with..."

32. During the Fall of 1988, Cassotto also received several warning
letters from Principal Savage, including at least one which mentioned the
possibility of termination.

33. In or about August of 1988, Union President Soja told Cassotto
that until Cassotto paid his assessment,
Union.

he would not be represented by the

2 Soja alleges that he was not involved in a discussion of removal of
supervisory duties, although he claims he does not recall whether or not the
decision to remove the supervisory duties had already been made at the time
of his involvement.
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34. Based on Soja's  mistaken belief about the limits of the Union's
obligation to members not in good standing, Soja failed to attend a meeting
on August 22, 1988, between Cassotto, Savage and Michaud concerning
Cassotto's alleged misuse of Family Illness Time.

35. A day or two after declining to represent Cassotto, Soja learned
through contact with NAGE  that Cassotto was still entitled to Union
representation.

36. On August 24, 1988, Soja wrote to Michaud advising that NAGE had
informed him that Cassotto was entitled to representation and stating in
part "if any further meetings are scheduled with any Union members please
inform myself and the Union Steward...". Soja also so advised Cassotto.

37. The local Union and NAGE district did reprysent  Cassotto and
processed some of his grievances through arbitration , including grievances
concerning discipline and discharge which were pending at the time of the
Labor Board hearing.

38. Soja did grant the Board of Education an extension of time of
several days on answers to certain of Cassotto's grievances.

39. The extension was not discussed with Cassotto.

40. Soja has granted such extensions on other grievances in the past.

41. The Superintendent's secretary does do some typing of Union
business matters for the Union President, although no evidence of the volume
and frequency of the typing was presented.

42. Sometime prior to the July 1990 Labor Board hearing in the instant
case, Cassotto was terminated by the Board of Education, and a termination
grievance is pending in arbitration. The termination issue is not raised in
the complaint, nor was the complaint amended at the hearing.

3 We have no evidence and make no finding concerning the nature of that
representation in the grievance procedure.
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CONCLUSIONS OF LAW

1. A union has a duty under Section 7-468(c) of the Act to represent
all members of a bargaining unit without discrimination and without regard
to employee organization membership.

2. Local Union Rl-234 and its officers breached this duty when it 1)
advised Complainant Cassotto that it would not represent him because of his
failure to pay an assessment fee; 2) declined to represent Cassoito  at one
meeting concerning his alleged misuse of family sick leave time.

3. The evidence was insufficient to establish that the Union breached
its duty of fair representation by 1) agreeing with either the Board of
Education's demotion of Cassotto or the change in his job description; 2)
granting an extension of time for a grievance answer; 3) failing to obtain
audits; 4) failing to grieve about a principal's alleged performance of unit
work; 5) lying about a pay rate; 6) refusing to admit employees to a
negotiating team; 7) using a Board of Education typist for Union business.

4. Complainant Cassotto established a prima facie case that items #2
and #5 of the February 4, 1988 warning letter constituted  threats and
discipline to Cassotto for his protected, concerted activities. Since the
'Board of Education failed to rebut that prima facie case with evidence that
his activities were not protected, concerted a-ties  within the meaning
of the Act, we find a prohibited practice.

5. The evidence was insufficient to establish that other than the
February 4, 1988 letter, the various disciplinary actions against Cassotto
and other actions taken by the Board of Education as enumerated in the
complaint were taken in retailation for any protected concerted activity by
Cassotto, or in any other manner constituted prohibited practices.

6. There is insufficient evidence to establish the existence of a
conspiracy between the Union and the Board of Education either a) against
Cassotto or b) in favor of former President Sampson and his pay rates.

DISCUSSION

Robert Cassotto's initial written complaint herein is long and
detailed. He enumerates many specific events which he contends demonstrate
a conspiracy between the Union and Board of Education concerning the former
Union President's rate of pay, a conspiracy between the Union and Board of
Education against Cassotto , various disciplinary actions by the Board of
Education which are allegedly in retaliation against his grievance-related
activities and various breaches of the Union's duty to represent him.
However, at the hearing, Cassotto presented limited evidence. Although he
called three Union witnesses and two Board of Education witnesses, he did
not testify himself. Thus, in many instances, our only evidence of what
occurred in this case comes from the limited questions asked of witnesses.

4 Our references to the Union are to the Local and one of its officers. We
do not reach any conclusion that the NAGE statewide union in Connecticut or
its director Damon Shingleton committed prohibited practices.
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We have no account of Cassotto's version, which we infer may often be
contrary to the witnesses' version. The limited evidence presented resulted
in 1) findings of fact which are necessarily sparse, and 2) our conclusions
that Cassotto failed to meet his burden of5proof  of prohibited practices
concerning all but two of his allegations.

One of Cassotto's underlying complaints herein is that former Local
President Arthur Sampson's wage rate was the result of an impropriety
between the Union and Board of Education and/or was outside of the terms of
the contract, The record evidence fails to support these claims. Rather,
the evidence indicates that Sampan's  pay rate in his position as maintenance
supervisor was set forth in a series of contracts as a special provision--
i.e. hourly increases for the maintenance supervisor in addition to the
across the board percentage increase. Although Sampson may therefore have
been paid significantly more than other unit employees, there was absolutely
no evidence presented to indicate that this was a disparity based on
unfairly obtained preferential treatment or on a "conspiracy". Whatever
suspicions Cassotto may have had, suspicions which are understandable given
the disparity in pay,
suspicions.

he did not present evidence supporting those

Sampson's pay
Thus, if the Union declined to pursue grievances about
, an allegation about which no evidence was presented, there is

no basis for an inference that the Union acted in a gesture of improper
self-interest.

CHARGES AGAINST THE UNION

A union has a duty to represent all members of a bargaining unit fairly
and without improper discrimination. Specifically, Section 7-468(c)
provides that when an employee organization has been designated as the
exclusive representative of a unit, "it shall have the right to act for and
to negotiate agreements covering all employees in the unit and shall be
responsible for representing the interests of all such employees without
discrimination and without regard to employee organization membership."
(emphasis added) Our prior cases make clear that a breach of this duty
constitutes a prohibited practice. These cases also elaborate on the
standards to which a union must adhere. As we stated in University of
Connecticut, AAUP, Decision No. 2714 (1989):

We have adopted the basic rationale of Vaca  v. Sipes, 386 U.S.
171 (1967) and Humphrey v. Moore, 375 U.S. 335 (1964) which
imposes the duty of fair representation on unions operating
under the National Labor Relations Act. See e.u. Citv of
Hartford-Police (Clarence Hyde), Decision No
City of Ansonia and Count
No. 1186 (1974); Waterbury Police Local
1173 (1973); City of New Britain (Henry Kosinsk
No. 1131 (1973). The substance of the stanC

I. lij85 (1972);
cil #4 (Robert Fogarty), Decision

1237, Decision No.
U , Decision

lard set forth in
these cases is that a union breaches its duty of fair
representation only when its conduct toward a unit member is
"arbitrary, discriminatory or in bad faith."

5 The Labor Board repeatedly tried to elicit more information at the hearing
and explained to Mr. Cassotto his right to present evidence.
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Sometimes unions become hostile to certain employees and this hostility
taints the union's conduct, causing it to breach that duty. Certainly, here
Cassotto engaged in many activities which might have irritated a Union or
engendered hostility--e.g. making repeated challenges to the Local
President's pay, questioning the absence of audits, and objecting to the
direction of the Union. Our task is to determine whether the Union's
conduct concerning Cassotto was tainted by any such hostility. Of the
several allegations of misconduct Cassotto made against the Union, there is
significant record evidence regarding four allegations: 1) the agreement of
the Union to his demotion and changed job description; 2) the extension
granted for a grievance answer; 3) the failure to obtain audits; 4) the
refusal to represent Cassotto for nonpayment of an assessment.

We turn to the first of these allegations. In testimony, Union
President Soja stated that he had not been involved in a discussion of
removal of supervisory duties and implied that he only agreed to the
addition of minor maintenance duties to the job description, an addition
designed to compensate for the deletion of supervisory duties. (Tr.77)
However, the revised job description of night custodians (which was agreed
to by Soja) made clear that the night custodian would subsequently report

directly to the principal, rather than to the head custodian, as hhad been
the pra tice. And in his testimony, Soja responded affirmatively when
Cassotto asked if Soja had agreed to allow the Board of Education to "cut my
wages and demote me in pay." (Tr.70) Thus, arguably, Soja could be
considered to have agreed to the removal of supervisory duties from Cassotto
and to his demotion. However, we need not reach a conclusion on this
point. Rather, assuming for purposes of argument that Soja did agree, we
must determine whether that agreement constituted a prohibited practice.

A union does not breach its duty of fair representation simply by
approving a resolution which benefits some employees and disadvantages
others, or simply by taking a position which adversely affects an employee.
Only where the Union's conduct is motivated by hostility, bad faith or
dishonesty does a prohibited practice exist. Town of Stratford (Michael
Bobko), Decision No. 1746 (1979); City of Ansonia (Ida Singer), Decision No.
1141 (1971). See also University of Connecticut, supra, and its discussion
of Vaca v. Sipes 386 U.S. 171 (1967); Humphrey v. Moore 375 U.S. 335 (19g4)
and Ford Motor Co. v. Huffman,  345 U.S. 330 (1953); 375 U.S. 335 (1964).

6 In University of Connecticut AAUP, supra , we discuss Humphrey at length.
In Humphrey, a union agreed to "dovetail" the seniority of employees
following an acquisition of one company by another. Although the
"dovetailing" worked to the detriment of one company's employees, the Court
found no illegality, noting that "As far as the record shows, the union took
its position honestly
discrimination

, in good faith and without hostility or arbitrary
. ..By choosing to integrate seniority lists based upon length

of service at eiither company, the union acted upon wholly relevant
considerations, not upon capricious or arbitrary actors"-Humphrey v. Noore,
suwra.
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Here there appears to have been conflict between the interests of Cassotto
and of the night custodians , as well as between Cassotto and the Board of
Education. We find the record evidence here too sparse to prove by a
preponderance of the evidence that the Union acted out of hostility, bad
faith or dishonesty of purpose, despite suspicions which are raised by 1)
the proximity of Soja's agreement to Cassotto's many difficulties with the
Union and 2) the fact the Union never talked to Cassotto about the proposed
revisions and demotion. Particularly lacking here was some detailed,
orderly presentation by Cassotto of the events preceding and leading up to
the demotion and change in job description which would enable us to
understand what occurred. Without that testimony, and in light of the
uncontradicted testimony about Cassotto's strained relationship with the
night custodians,
Union's actions.

there is insufficient evidence to prove bad faith in the

We turn to Cassotto's charge that the Union improperly granted a time
extension for the Board of Education to answer his grievance. We note that
granting such extensions is common  in the labor relations setting. There is
no evidence that the extensions harmed Cassotto. Given Soja's
uncontradicted testimony that he had granted extensions in the past on other
individuals' grievances, the short length of the extension, and the absence
of any other evidence to establish impropriety, we conclude that no
prohibited practice has been proven.

Regarding the Union's failure to conduct audits, we note that this
failure -- whatever other statute it arguably violates -- does not in and of
itself breach the Union's duty of fair representation. We have been
presented with no evidence or argument here which would place this failure
in a context which would bring it within our jurisdiction.

We now address the fourth allegation-that the Union refused to
represent Cassotto due to his nonpayment of an assessment., One such
instance is admitted and its illegality is not challenged. It is clearly a
breach of a union's duty of fair representation (and thus a prohibited
practice) for a union to decline to represent an employee due to nonpayment
of dues or certain fees properly falling within the requirements of a valid
union security clause.
those clauses.

A union has legal options to enforce and implement
Declining to represent a delinquent member of the bargaining

unit is not one of its valid options. The Act requires representation
"without regard to employee organization membership." Assuming without
deciding that the assessment here was a proper and legal charge, the Local
could not decline to represent Cassotto when he declined to make the
payment.

7 Cassotto refers to a refusal to represent him and a Union comment on
September 8th. However, the Union's letter retracting its position is dated
August 24, 1988. (Ex.6)  Only one incident has been alleged and proven, and
we believe it took place in August of 1988.
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However, here the Union makes the argument that since it promptly corrected
its conduct -- as reflected in its letter to Superintendent Michaud (Ex.~),
and since no bad faith has been proven, the violation has been remedied
adequately. -When a prohibited practice has been committed,  ordinarily we
issue a cease and desist order, as well as ordering any affirmative relief
that we determine is appropriate to effectuate the Act. Here, a cease and
desist order is sufficient without affirmative relief since the Union
corrected its position in writing , represented Cassotto thereafter, and
since we have no evidence of any inadequacy in that representation. We note
that this cease and desist order is not pro forma. Here the Union breached
a serious responsibility -- fair representatZi%f  unit members is its
primary function. That breach could have been avoided if the Union had made
very simple efforts to inform itself of its obligations. Rather than making
those efforts, the Union seems to have been totally disinterested in
learning its responsibilities--e.g. it failed to make required audits, did
not know the law about deductions from paychecks and did not know the limits
of its duty to represent employees. Many statewide unions routinely take
measures to inform their locals and new officers of their responsibilities.
We are surprised that NAGE apparently did not do so.

We note that there are a number of allegations against the Union about
which Cassotto presented very little evidence. With respect to those
allegations, Cassotto not only fails to meet his burden of proof of a
prohibited practice, but he also fails to provide enough evidence for us to
make findings of fact. Specifically, such is the case for the allegations
of failure of the Union to grieve the principal's alleged performance of
unit work, 2) lying about Sampson's pay rate, and 3) not allowing unit
members on the negotiating team. Additionally, although there is evidence
about the Union's use of Board of Education staff to type the Union's
letters, the testimony did not reveal the extent or frequency of this
practice. Assuming arguendo that such ,a practice could constitute illegal
employee assistance to a Union, the evidence is not adequate to determine
whether the practice rose to a level of assistance here.

CHARGEAGAINSTTHEEMPLCXER

Cassotto's evidence concerning the claimed misdeeds of the Board of
Education is equally sparse. While he asserts that numerous forms of
discipline were occasioned by his grievance activity and protests about Mr.
Sampson's pay rate, for the most part he neither identified completely those
various disciplinary actions and warning letters, nor explained what took
place. His theory would apparently be that the Board of Education's reasons
were false or pretextual.
that theory or enable us

He did not present theSfacts  to either support
to analyze the situation , except in the case of

8 For example, on cross-examination, Principal Savage related some of the
bases for removing Cassotto's supervisory duties, reasons which related to
work performance and his relationship with the night custodians. Cassotto
did not rebut this testimony.
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the February 4, 1988 warning letter, which we discuss separately below.
Possibly, Cassotto chose to address these matters only at the arbitration
hearing on his pending grievances on the discipline. Although we would not
hear these matters as grievances , we do need to hear evidence about the
discipline in order to assess the claim that there was retaliation for Union
or protected concerted activities. Certainly Cassotto has been a thorn in
the side of the Board of Education, but except as discussed below, Cassotto
did not present sufficient evidence to prove that a prohibited practice was
committed.

There is one disciplinary action by the Board of Education -- the
February 4, 1988 letter -- which presents a serious matter for our
consideration. In that letter, the Board of Education expressed concern to
Cassotto about several issues, including a) his "continued accusations of
wrongdoing on the part of a fellow employee, the administration, and the
Union leadership regarding alleged payment to the Maintenance Man outside of
the legally negotiated contract.";
wrongdoing by those entities:

b) his contact with a newspaper alleging

"accusations of wrongdoing"
and c) his "continued persistance  " in his

despite the Superintendent's "efforts to explain
that the Maintenance Man is paid according to legally negotiated contracts."

A complainant has the burden of proving that he is discriminated
against because he was engaged in protected, concerted activity under the
MERA. Town  of Greenwich , Decision No. 2257 (1983).

Section 5-271a  states that:

,I . ..employees shall have, and shall be protected in the
exercise of the right of self organization, to form join
or assist any employee organization...and to engage in
concerted activities for the purpose of collective
bargaining or other mutual aid or protection, free from
actual interference, restraint or coercion."

It is important to note that a complainant must establish that his activity
was both "concerted" (i.e. group-related rather than entirely individual)
and "protected" by the Act (i.e. for collective bargaining purposes or for
other "mutual aid and protection"). We discuss these ingredients
extensively in our recent decision in Board of Trustees for State Technical
Colleges (Frances Cote), Decision No. 2825 (1990).

We now turn to an analysis of the warning letter within this legal
framework. The concerns outlined in the letter clearly relate to the
questions and challenges to Sampson's pay rate which Cassotto made during
January and early February of 1988. We conclude that other than the
newspaper contacts, which we discuss separately below, many of these
activities, even if pursued solely by Cassotto without the support of co-
workers, were in substance assertions of contract-based rights or rights so
closely intertwined with the contract that they were concerted activities
within the protection of the Act. Specifically, Cassotto had been asserting
that Sampson's past and proposed pay rates fell outside the contract and/or
were the result of improper agreements. These activities are of the same
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"contract-based" character as those involved in NLRB v. City Disposal
Systems, 465 U.S. 822, 115 LRRM 3193 (1984), a case whose reasoning we
recently adopted. State Technical Colleges, supra.In City Disposal, the
U.S. Supreme Court held that an individual employee's invocation of a right
derived from a collective bargaining agreement is an integral part of the
concerted action of employees which the N.L.R.A. protects. City Disposal
also makes clear, and we agree, that the "grievance" need not be filed in
writing nor explicitly refer to the contract to constitute protected
concerted activity under this "contract-based' theory. City Disposal, supra.
at p.3200. Furthermore, an employee need not be correct in asserting a
violation of a contract right -- the Supreme Court focused on whether "the
employee's statement or action is based on a reasonable and honest belief"
in his rights and whether the 'statement or action is reasonably directed
toward the enforcement of a collectively bargained right" City Disposal,
supra, at p.3200. We conclude that Cassotto was acting on an honestly held
belief. And in the face of the large disparity in pay rates at the rcot of
Cassotto's concern and the somewhat atypical pay structure contained in the
contract, we cannot conclude that Cassotto's challenges were "unreasonable'
simply because a significant portion of his complaint rested on his
incorrect assertion that the pay rate of the maintenance man was outside of
the contract provisions.

In sum, we conclude that with respect to the "persistent accusations of
wrongdoing", Cassotto presented enough evidence -- including the terms of
the warning letter itself -- to prove a prima facie case of both concerted
and protected activity within the meaning of the MHRA. However, we do not
believe Cassotto has met his burden of proving that his resort to the
newspapers was a protected, concerted activity under the Act. The only
evidence on the record is that he contacted newspapers -- we know no further
details of the nature or the substance of those contacts, and whether he
even raised contract issues. In contrast we did have some details of his
contacts with the administration and the Union. Whether or not the warning
infringed on Cassotto's §onstitutional right of free speech is not a matter
within our jurisdiction.

Although no direct argument disputing the protected status of
Cassotto's activity has been made to us by the Board of Education, the
character of cross-examination, testimony and the warning letter itself
indicate the Board of Education believes the manner, means and persistence
of Cassotto's challenges deprived his conduct of protection. Yet, only a
small amount of testimony was presented concerning the nature and cha58cterof the conduct which would bear on the issue of its protected status.

9 In the public sector, employees have certain rights of free speech when
speaking on matters of public concern, but those rights are not without
limits. Pickering Board of Education, 391 U.S. 563 (1968), Connick  v. Myers,
103 S.Ct. 1694, 75 L.Ed.2d  708 (1983).

lo The testimony is found in the transcript at pp.88-95. The
Superintendent testified that Cassotto persisted in accusing parties of
unethical and illegal conduct with regard to how the compensation was set.
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We are well aware of the line of NLRB cases dealing with concerted activity
which is conducted in such a manner that it falls outside the protection of
the NLRA. Electrical Workers Local Union No. 1229, 364 U.S. 464, 33 LRRM
2183 (1953) (disloyal comments  of employees); compare NLRB v. Washington
Aluminum Co., 370 U.S. 9, 17, 50 LRRM 2235, 2239 (1962) (conduct not
unprotected); Community Hospital of Roanoke valley, Inc., 220 NLRB 217, 90
LRRM 1440 (1975), enf'd.  538 F.2d  107, 92 LRRM 3158 (CA 4, 1976); (conduct
protected despite alleged disloyalty). We have our own cases dealing with
concerted activity which is unprotected due to illegality. Derby Education
Association, Decision No. 1678 (1978); City of New Haven, Decision No. 1555
(economic coercion) (1977). And we would listen carefully to an argument
that endless pursuit of a complaint might be unprotected in certain
circumstances. But here, since Cassotto established a prima facie case in
the matter indicated above, the burden shifted to the Board of Education to
rebut that case with proof of conduct which rendered the complaints
unprotected. The Board did not meet that burden because it provided little
evidence concerning the alleged unprotected character of Cassotto's
challenges. Also, the warning letter came only a few weeks after Cassotto
initiated an intensive inquiry into the pay issue, which certainly did not
constitute endless pursuit of the matter. Based on the record, we have only
evidence of complaints or challenges whose character we consider protected.

In light of the above ,.we order that the February 4, 1988 warning
letter be withdrawn as to items 2 and 5 therein, since the discipline was
based on concerted activity protected by the Act.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the Union, NAGE Local Rl-234:

I. Cease and desist from.1) informing unit members that it will not
represent them because they have not paid assessment charges; 2) failing to
represent the unit members who have not paid assessment charges;

II. Take the following affirma%ive  action which the Board finds will
effectuate the policies of the Act:

a) Post immediately in a conspicuous place where the employees
customarily assemble, and leave posted for a period of
sixty (60) consecutive days from the date of posting, a
copy of this Decision and Order in its entirety;

b) Notify the Connecticut State Board of Labor Relations at
its offices in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30)
days of the receipt of this Decision of the steps taken
by the Union Local to comply therewith.
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FURTHER ORDERED, that the Winchester Board of Education:

I. Cease and desist from issuing warning letters to employees for
raising contract-based complaints;

II. Take the following affirmative action which the Board finds will
effectuate the policies of the Act:

a) Rescind items #2 and #5 of the February 4, 1988 warning letter
to Robert Cassotto and so notify him in writing;

b) Post immediately in a conspicuous place where the employees
customarily assemble, and leave posted for a period of sixty
(60) consecutive days from the date of posting, a copy of
this Decision and Order in its entirety;

c) Notify the Connecticut State Board of Labor Relations at its
offices in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the
receipt of this Decision of the steps taken by the Union
Local to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low, Chairman

s/Susan R. Meredith
Susan R. Meredith

s/Margaret Lareau
Margaret Lareau

TO:
.

Norman T. Michaud, Superintendent
Winchester Board of Education
338 Main Street
Winsted,  Ct. 06098

Francis J. Savage, Principal
2 Wetmore  Avenue
Winsted,  Ct. 06098

Thomas Sullivan, Esq.
Sullivan, Lettick  & Schoen
646 Prospect Avenue
Hartford, Ct. 06105

CERTIFIED (RRR)
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Damon Shingleton, Ct. Director
NAGE
1800 Silas Deane Highway
Rocky Hill, Ct. 06067

CERTIFIED @RR)

Edward Soja, President
NAGE, Local Rl-234
Nanni Drive, Apartment 3
Winsted,  Ct. 06098

Robert J. Cassotto
66 Colony Drive
Winsted,  Ct. 06098

CERTIFIED (RRR)
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