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DEICISIONANDORDER

On April 20, 1988, the Connecticut State Police Union (the Union)
with the Connecticut State Board of Labor Relations (the Labor Board) a

filed

complaint alleging that the State of Connecticut (the State) had engaged and
was engaging in practices prohibited by the Act Concerning Collective
Bargaining for State Employees (the Act) by unilaterally changing workrules
concerning Overtime Project Assignments.
filed an amended complaint alleging that:

On November 2, 1988, the Union

Section 4.7 5.e. of said Manual creates a rule that no
bargaining unit employee may be scheduled for a
HCP/OPA assignment if that assignment is to end less
than six (6) hours prior to the beginning of any
other assignment unless permission is granted.
Previously, there was no such 6-hour requirement or
approved requirement.

Said section 4.7.5.e. also institutes a rule that no
bargaining unit employee can work more than eighteen
(18) hours in any twenty four (24) hour period.
Previously, no such rule existed.

After the requisite preliminary administrative steps had been duly
taken, the matter came before the Board for hearing on March 2, 1989, at
which time the parties appeared, were represented, and had the opportunity
to examine and cross examine witnesses. Both parties filed written briefs.



Based on the whole record before us, we make the follcxlJing  findings of
fact, conclusions of law and order.

FINDINGS OF FACT

1. The State (Department of Public Safety) is an employer within the
meaning of the Act.

2. The Union is an employee organization within the meaning of the Act
and has at all times material been the exclusive bargaining representative
for troopers and sergeants in the NP-1 unit of State police.

3. The parties have had a series of collective bargaining agreements,
the latest covering the period from July 1, 1987 through June 30, 1990.

4. Article V of this agreement contains the following pertinent
provision:

Except as otherwise limited by an express provision of
this Agreement, the State reserves and retains, whether
exercised or not, all the lawful and customary rights,
powers and prerogatives of public management. Such
rights include but are not limited to establishing
standards of productivity and performance of its
employees; determining the mission of an agency and the
methods and means necessary to fulfill that mission,
including the contracting out of or the discontinuation
of services, positions , or programs in whole or in part;
the determination of the content of job classifications:
the appointment, promotion, assignment, direction and
transfer of personnel; the suspension, demotion,
discharge or any other appropriate action against its
employees: the relief from duty of its employees because
of lack of work or for other legitimate reasons: the
establishment of reasonable work rules, and the taking of
all necessary actions to carry out its mission in
emergencies.

(Exhibit 3)

5. Over the years, the Department of Public Safety has issued a series
of policy memorandum concerning overtime project assignments. These
assignments are referred to as either HCP-(Highway Construction Projects) or
OPA (Other Projects Assigned).

On February 5, 1987, the Department revised these work rules.
(Ex.5;' This revision included the addition of the following language:

Personnel will be limited to a maximum of two (2) assignments
during any three (3) Regular Day Leaves. Personnel should not
request or be scheduled for an overtime assignments that may
affect their performance during the next tour of duty at their
respective Troops/Divisions.
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xxx

No personnel shall work more than eighteen (18) hours in any
twenty-four (24) hour period without specific approval of
their Commanding Officer. This includes regular duty,
H.C.P. or O.P.A.

(Exhibit 5)

7. On January 1, 1988, the Department of Public Safety implemented a
revised Administration & Operations Manual. This manual contained the
following additions to the previous procedures for HCP and OPA overtime:

Personnel should not request or be scheduled for an HCP/OPA
overtime assignment that is routinely scheduled to end
less than six (6) hours prior to the beginning of any
other assignment without the approval from the Cormnanding
Officer or his designee.

xxx

Personnel on military leave assignments are not authorized
to work Highway Construction Overtime Projects (HCP)  or
Other Project Assignments (OPA) in the same calendar day
as the military leave.

xxx

No personnel shall work more than eighteen (18) hours in
any twenty-four (24) hour period without specific approval
of their Commanding Officer. This includes regular duty,
HCP or OPA assignments.

(Exhibit 7)

8. On March 9, 1988, the Department issued General Order 88-2, which
further revised the overtime assignments to prohibit an employee from
working more than 28 hours in any 48 hour period. (Exhibit 8)

CONCLUSIONS OF LAW

1. An employer's unilateral change in an existing condition of
employment involving a mandatory subject of bargaining will constitute a
refusal to bargain and a prohibited practice unless the employer proves an
adequate defense.

2. The subject of restrictions on outside employment concerns a term
or condition of employment and a mandatory subject of bargaining.

3. The State's unilateral implementation of the work rules concerning
outside employment was a departure from past practice and constituted a
violation of the State's duty to bargain.
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DISCUSSION

The thrust of the Union's case is that the work rules unilaterally
promulgated by the State regarding highway construction overtime affected
conditions of employment and concerned a mandatory subject of bargaining
which required negotiations. Specifically, the Union charges that the State
has made 5 changes in overtime assignments unilaterally. These changes,
excerpted from the Union's brief, are as follows:

1. Section 4.7.5.e. of the new orders created a rule that
no bargaining unit member may work a highway overtime
shift if that shift is to end less than six hours before
the employee's regularly scheduled shift. Previously, no
such six hour rule existed.

2. Said section also instituted a rule that no
bargaining unit employee could work more than eighteen
hours in any twenty-four hour period. Previously, no
such restriction existed.

3. An addendum to the order provided that no employee
could work more than twenty-eight hours in a forty-eight
hour period. Previously, no such restriction existed.

4. At the hearing , witness Arcari pointed to an
additional change in the rules which pertained to
military leave. He noted that 4.7.5.e.also  restricts
personnel on military leave from working highway overtime
shifts on those days they are on military leave.
Previously, no such restiction (sic) existed. (Tr.p.39)

5. At the hearing , witnesses Peterson and Arcari
testified as to another restriction. Both testified that
the changes implemented by the Department included the
rule that personnel could only work highway construction
overtime on two of their regularly scheduled three days
off. The evidence showed that this rule had been in
effect but never enforced.(Tr.pp.27-29,39)

It is well settled that a unilateral change in a fixed practice
concerning a condition of employment involving a mandatory subject of
bargaining is a refusal to bargain in violation of the Act unless the
employer proves an adequate defense. Town of Newington, Decision No. 1116
(1973); aff'd. in Town  of Newington v. CSBLR et al, Dk. No. 109307 Court of
Common Pleas, Hftd. County (1973); Town of Trumbull, Decision No. 2103
(1981); Hartford Board of Education, Decision No. 1671 (1978). We have held
that work rules which restrict outside employment to be a condition of
employment and a mandatory subject of bargaining. Town of Ridgefield,
Decision No. 1204 (1974); State of Connecticut, Decision No. 2237 (1983).
In the present case, the work rules promulgated by the State clearly
restricted a police officer's overtime opportunities. After these rules
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were promulgated, an officer's overtime assignments were limited to: (1) no
more than 18 hours in a 24 hour period; (2) no more than 28 hours in any 48
hour period; (3) no more than 2 of their 3 regularly scheduled days off. In
addition, the rules prohibited an overtime assignment (4) if it ended within
six hours of an officer's regularly scheduled work shift; or (5) if an
officer was absent from work due to military leave.

Before we reach the State's defense to the charge, we note that two of
the rule changes alleged by the Union were promulgated in February, 1987,
fourteen months prior to the filing of the complaint. These changes concern
the (1) limitation of 2 assignments during any 3 regular leave days and (2)
prohibition on working more than eighteen hours in a 24 hour period. In
this regard, we find that the rule announced by the Connecticut Supreme
Court in City of Norwich v. Norwich Firefighters et al, 173 Conn. 210
(1977), to be dipositive of these rule changes. In that case, the court
stated that "a union cannot charge an employer with refusal to negotiate
when it has made no attempts to bring the employer to,the  bargaining table."
Id. at 218, quoting from National Labor Relations Board v. Alva Allen
Industries, Inc., 369 F.2d  310, 321 (8th Cir.) In the present case, the
work rules were promulgated and disseminated to Union members. Clearly, the
Union had a reasonable opportunity to bargain concerning these two specific
changes. By not demanding bargaining, the Union has lost its right to
bargain these particular changes.

We also note that the rule prohibiting highway overtime to bargaining
unit members absent on military leave was not a part of the Union's original
complaint, nor did the Union formally move to amend its complaint. However,
Section s-273-30 of our regulations provides that "...any  complaint may be
amended by any party or the Hoard to conform to the issues litigated at any
time before final decision or order, upon such terms and conditions as the
Board deems just and proper." The State did not object to the Union's
introduction of evidence of this charge at the hearing, nor did it ask for
continuation of the hearing in order to prepare and present additional
evidence. Moreover, the Union's claim arises from the same action as the
other two work rule changes effectuated by the January 1, 1988 review of the
operations manual.
litigated.

Accordingly, we will conform the complaint to the issues

The State does not contest the fact that these rules were unilaterally
implemented. However, their main defense is that Article V of the
collective bargaining agreement-the Managerial Rights Clause-allows them to
make the change. This article provides that "the State retains the right to
establish reasonable work rules." In other words, by this language, the
Union has waived its right to demand bargaining. We disagree.

We have held that, in order for a waiver to be found, the management
rights clause must be specific in the language it uses. State of
Connecticut, Decision No. 2419 (1985); City of Meriden, DecisionNo.  1925
(1980); City of New Haven, Decision No. 1342 (1975). To constitute a waiver
of rights based on a management right clause, the waiver must be clear and
unmistakable. Murphy Diesel Co. v. NLRH, 454 F.2d  303 (7th Cir.1971). In
the present case, the clause allows the State to establish reasonable work
rules. However, it fails to make specific mention of restrictions on
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outside employment. These outside employment opportunities provided
substantial remuneration for bargaining unit members outside of their
regular work hours: opportunities for which they would not casually bargain
away. We conclude that, in agreeing to the language referenced above, the
parties did not contemplate that the term "work rules" encompassed outside
employment opportunities and find no waiver by the Union based upon this
l a n g u a g e .

The State also contends that the rule prohibiting an officer from
working an overtime assignment if it is scheduled to end within six hours of
an officer's regularly scheduled shift (6 hour rule) is nothing more than a
clarification of the rule prohibiting an officer from working more than 18
hours in 24 hour period (18 in 24 hour rule). In other words, since
eighteen hours subtracted from 24 hours is six, the two rules are an
expression of the same idea. We find no merit in this argument. The 18-24
hour rule restricts an officer's total hours in a 24 hour period. The six
hour rule is more restrictive, in that it prohibits an officer from working
two continuous shifts. For example, if an officer who worked the midnight
shift wished to work an outside construction project immediately following
his regular shift, the 6 hour rule barred him from doing so, the 18-24 hour
rule did not.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees, it is hereby

ORDERED, that the State of Connecticut shall

I. Cease and desist from enforcing the following work rules unless and
until said matter have been negotiated with the Union or until final impasse
is reached in such negotiations:

a) The rule that prohibited a bargaining unit member from working
a highway overtime shift if said shift is to end less than six (6)
hours before the employee's regularly scheduled shift;

b) The rule that no bargaining unit employee could work more than
twenty-eight (28) hours in a forty-eight (48) hour period;

c) The rule prohibiting a bargaining unit employee from working
overtime shifts on those days they are on military leave.

II. Take the following affirmative action which the Board finds will
effectuate the policies of the Act:

a) Withdraw the provisions in the new proposal specified in Part I
of this Order;

b) Upon request by the Union, bargain with it regarding the subject
matter of said provisions;
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c) Post immediately in a conspicuous place where the employees
involved customarily assemble, and leave posted for a period of
sixty (60) consecutive days from the date of posting, a copy of
this Decision and Order in its entirety;

d) Notify the Connecticut State Board of Labor Relations at its
offices in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Ct., within thirty (30) days of the receipt of this
Decision of the steps taken by the State of Connecticut to comply
therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low, Chairman

s/Craig Shea
Craig Shea

s/Susan Meredith
Susan Meredith

To:

Robert J. Krzys, Esq.
97 Oak Street
Hartford, Ct. 06106

John Nord, Labor Relations Specialist
State of Connecticut
Office of Labor Relations
One Hartford Square West
Hartford, Ct. 06106

Mrs. Sandra Biloon, Director of Pers. and L.R.
State of Connecticut
Department of Administrative Services
State Office Building
Hartford, Ct. 06106

CERTIFIED (PPR)

CERTIFIED (RRR)

Peter Allen, L.R. Operations Manager
Office of Labor Relations
One Hartford Square West
Hartford, Ct. 06106
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