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On May 25, 1989, the Connecticut State Employees Association (the
Union) filed a complaint with the Connecticut State Board of Labor Relations
(the Labor Board) alleging that the State of Connecticut, Departient of
Administrative Services (the State) had engaged and was engaging in
prohibited practices within the meaning of the Act Concerning Collective
Bargaining for State Rnployees (the Act) in that:

1. 0-1 or about July 6;1987,  the state unilaterally increased
student-teacher contact time at Bridgeport Corrections.

2. In a letter dated July 15, 1987, CSEA requested to
bargain over this increased teacher-student contact time.

3 . In a letter dated August 4, 1987, the state indicated
its willingness to meet and "negotiate the impact of changes
on employment conditions." ._.

4. Again, in a letter dated January 26, 1988, the state
reiterated its willingness to meet and "negotiate the impact
of changes on employment conditions."



5. A meeting was held on February 17, 1988, where the
union presented its proposals to the state.

6. In a letter dated May 6, 1988, the state contends
that "this  situation does not require negotiations" and
also that the "state does not believe there is an
obligation to negotiate over increased salaries due to
changes in student contact time."

7. By stating its willingness to negotiate over the
unilateral increase in student-teacher contact time,
and then refusing to meet and negotiate, the state is
in violation of C.G.S. 5-271(c). The state is not
negotiating in good faith.

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Board for a hearing on May 8, 1989, at which
time the parties appeared and were represented by counsel. Full opportunity
was provided to present evidence , examine and cross-examine witnesses and
make argument. Both parties subsequently filed written briefs.

On the basis of the entire record before us, we make the following
findings of fact, conclusions of law and order of dismissal.

FINDINGS OFFACT

1. The State is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act
and at all times material has been the exclusive bargaining representative
for a unit of educational professionals errp?loyed  by the State in a number of
State institutions, e.g., Corrections, Mental Health, IXYS.

3. Four members of the bargaining unit are employed at the Bridgeport
Correctional Institute and are responsible for teaching inmates who are
seeking to obtain a high school equivalency diplcma.

4. Sometime in July, 1987, George Lenzi,  a State school teacher at
Bridgeport and a CSEA steward, called Michael Nortz, CSEA Staff
Representative, informing him that the contact hours for teachers at the
Bridgeport facility had been increased.

5. On July 15, 1987, Nortz sent a letter to Sandra Biloon, Director of
Personnel and Labor Relations, requesting impact bargaining concerning the
change in student-teacher contact hours.

6. Biloon forwarded Nortz's letter to Peter Allen, Labor Relations
Operations Manager. Thereafter, Ellen Carter, a member of Allen's staff,
wrote Nortz the following letter dated August 4, 1987:
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Dear Mr. Nortz,

This is in response to your letter of July 15, 1987,
requesting impact negotiations concerning student "contact
time" at Bridgeport Correctional Center.

This office is willing to discuss the effect upon
conditions of employment which resulted from any changes.
Your letter, however, did not identify the working
conditions that you feel have been impacted or the
subjects that you feel require negotiations. The agency
has advised me that the length of the work day has not
been changed and that there has been no effect upon
contractually provided "non-contact time" (i.e. rest
periods, preparatory periods.) merefore,  while the State
is willing to meet and negotiate the impact of changes on
employment conditions, I would expect to be provided with
a list of the issues that the Union believes to have been
impacted prior to the scheduling of any meeting.

Please feel free to call me if you have any questions.

.
Sincerely,
Ellen M. Carter

(Ex.16)

7. Cn August 31, 1987, Nortz replied:

I am writing in response to your request, dated August 4,
1987, for information regarding the unilateral change in
contact time for state school teachers at Bridgeport L
Correctional Center.

The past practice at Bridgeport, which existed for
approximately 10 years prior to July 6, 1987, required
student-teacher contact time from 8:30-lo:45  in the
morning and from l:OO-3:00  in the afternoon. On July 6,
1987, the afternoon contact time was increased by one and
one-half hours with required contact time running from
11:30-3:oo.

Because an increase in student-teacher contact time
impacts conditions of employment and because the change is
a departure from a well-established past practice at
Bridgeport Correctional Center, CSEA again requests the
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opportunity to negotiate over the impact of this change.

I look forward to meeting with you in the near future in
regard to thismatter.

Sincerely,
Michael Nortz
Staff Representative

(Ex.17)

8. Cn January 13, 1988, Nortz again wrote to Carter requesting
negotiations. This letter follows:

Bear Ms. Carter:

I am writing in regard to CSEA's request to bargain over the
impact of increased teacher-student contact time at
Bridgeport Correctional Center.

In your letter to me dated August 4, 1987, you indicated
your willingness to meet and negotiate the impact of the
changes in employment conditions at Bridgeport. In a
letter dated August 31, 1987, I outlined for you the
changes which occurred at Bridgeport on or about July 6,
1987 and again requested the opportunity to negotiate the
impact of the change. I have received no further word
from you on this matter since your August 4, 1987 ,
correspondence.

I again request the opportunity to negotiate the impact of
the change in teacher-student contact time at Bridgeport
Correctional Center. If a meeting date is not scheduled
before January 29, 1988, CSEA will file a prohibited
practice charge with the State Board of Labor Relations
for the state's failure to bargain over the impact of the
change in a condition of employment at Bridgeport
Correctional Center.

Sincerely,
Michael Nortz
Staff Representative

(Ex.18)

9. Carter responded on January 26, 1988:

Bear Mr. Nortz:

This is in response to your letter of January 13, 1988,
concerning impact negotiations for teachers at Bridgeport
Correctional Center.
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As I stated earlier, the State is willing to negotiate the
impact of changes on employment conditions but I feel *
that any such meeting between the parties would be far
more productive if the Union was willing to identify in
advance the issues that you wish to negotiate. Your
August letter identified the changes in student contact
times and stated that it impacted conditions of
employment but did not provide the requested information
about which employment conditions you believe to have
been impacted and/or which subjects you believe to
require negotiations. Your January 13, 1989 letter did
not provide any additional information about the topics
to be discussed at this meeting; but, in the interest of
getting the process started, I am willing to schedule a
meeting and hope that you will explain the Union's
position on the impact and desired negotiation topics at
the meeting.

I am available to meet on Wednesday, February 17, 1988 or
Monday, February 22, 1988. Please notify me as soon as
possible concerning your availability so that I can
schedule other meetings and hearings on these days. I
would not expect this initial meeting to last more than
one to two hours.

If you have any questions, feel free to call me.

Sincerely,
Ellen M. Carter
Labor Relations Specialist

(Ex.19)

10. At the scheduled negotiations on February 17, 1988, Nortz proposed
that the State either return the teachers to their prior classroom schedule
or pay additional compensation based upon  the percentage of student-teacher
contact time. Carter responded that other bargaining unit teachers were
already working five hours or more contact time and that she did not feel
that there was an obligation to bargain increased salary.

11. ti May 6, 1988, Carter wrote Nortz the following letter:

Bear Mr. Nortz:

!&is  is the response to the situation of the State School
Teachers at Bridgeport Correctional Center and the change
in classroom hours.

-

At our meeting on this issue, you stated that it was the
Union's position that management was required to return
to the former class schedule or to negotiate increased
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compensation levels for the affected teachers. You indicated
that salary was the only subject over which the Union was
seeking negotiations and that there were no other "impact"
issues to be negotiated.

It is the State's position that this situation does not
require negotiations over increased salaries. The
collective bargaining agreement provides that "the  standard
work week for full-time employees shall be seven (7) hours
per day, normally worked Monday through Friday in five (5)
consecutive work days." There has been no change in the
length of the work day or work week of the four Bridgeport
teachers. Additionally, the negotiated teacher salary plan
covers the hundreds of e@oyees in the job title of State
School Teacher, who have the same thirty-five hour work
week and the same number of work days per year as the
Bridgeport teachers. There has been no salary
differentiation in the past based upon the individual
teacher's amount of daily "student contact time."

For these reasons, as well as the past negotiations and
practices in this unit and the differences between the
state and municipal teacher laws and contracts, the
State does not believe that there is an obligation to
negotiate over increased salaries due to changes in
student contact time. If you feel that a meeting on
this situation would be useful or if you have any
questions on our position, please feel free to call me.

Sincerely,
Ellen M. Carter
Labor Relations Specialist

(Ex.21)

12. The record reveals that, of the four bargaining unit members
employed at Bridgeport, two experienced an increase in contact time; the
other 2 employees had no change in their schedule. The amount of student-
teacher contact time for these employees ranged from 4 hours to 5 l/2 hours
per day.

13. The record reveals that the number of contact hours within the
departit  varies from facility to facility. Exhibit 23 outlines the
teaching schedule for Unified School District #l, State Department of
Correction and is represented below:
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UNIFIED SCHOOL DISTRICT #l

State Department of Correction

TEACHER SCHEDULE
Institutions and Centers

INSTITUTION SCHOOLSCHEDULE ONTACTHRS. CCNTACTHRS. larAL HRS,
A.M. P.M. A.M. P.M. A.M. P.M. ANDMIN.

1. CCI-Enfield 8:30-11:30  l:OO-3:oo 8:30-11:30 l:OO-3:oo 3:oo 2:oo 5:oo
2. CCI-Robinson 8:15-11:OO  12:30-2:30 8:15-11:OO 12:30-3:00 2:45 2:30 5:15
3. Cheshire 8:15-11:OO  12:15-2:45 8:15-11:OO 12:15-2:45 2:45 2:30 5:15
4. CCI-Niantic 8:00-11:30  12:00-3:30 8:15-11:15 l:OO-3:oo 3:oo 2:oo 5:oo
5. (XI-Somers  8:25-11:30  12:10-2:50 8:25-11:30 12:10-2:50 3:05 2:40 5:45

6. CCC-Bridgeport
(Former Schedule)
Old Center 8:30-11:30 l:OO-3:oo 8:30-lo:30 l:OO-3:oo 2:oo 2:oo 4:oo
North Wing 8:30-11:30 l:OO-3:oo 8:30-lo:30 l:OO-2:oo 2:oo l:oo 3:oo
New Center 8:30-11:30 l:OO-3:oo 8:30-lo:30 l:OO-3:oo 2:oo 2:oo 4:oo
Fairmont 8:30-11:30  no class 8:30-lo:50 no class 2:20 - 2:20

(New Schedule)

Old Center 8:30-lo:30  11:30-3:00  8:30-lo:30 l:OO-3:oo 2:oo 2:oo 4:oo
North Wing 8:30-11:30  12:30-3:00 8:30-11:30 l:OO-3:oo 3:oo 2:oo 5:oo
New Center 8:30-lo:30 l:OO-3:oo 8:30-lo:30 l:OO-3:oo 2:oo 2:oo 4:oo
Fairmont 8:30-lo:45  no class 8:30-lo:45 no class 2:15 - 2:15

7. CCC-Brooklyn EVENINGPRCGFUM
8. CCC-Hartford 8:30-11:OO  12:15-3:00 8:50-11:OO 12:25-3:00 2:lO 2:35 4:45
9. CCC-Litfld 8:30-11:OO  1:30-3:oo 8:40-lo:50 1:40-2:50 2:lO 1:lO 3:20
10. CCC-Mntvle 8:00-11:OO l:OO-3:oo 9:00-11:oo l:OO-3:oo 2:oo 2:oo 4:oo
11. CCC-N. Hnv 8:30-11:30  12:30-3:30 8:30-11:30 12:30-3:30 3:oo 3:oo 6:00
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CONCLUSIONS OF LAW

1. A unilateral change in a working schedule without negotiation with
the exclusive bargaining representative constitutes a violation of the Act.

2. In order for the Union to make out a prima facie case of unilateral
change, it must show that there has been an existing fixed practice and a
clear departure from that practice without bargaining.

3. The Union has failed to establish that there has been a consistent
fixed practice covering student-teacher contact hours in the bargaining unit
and a clear departure frcm that practice.

DISCUSSION

The Union's complaint alleges that the State, by its willingness to
negotiate over unilateral increases in student-teacher contact time and then
by refusing to meet and negotiate ccmmitted a prohibited practice in
violation of 5-271(c) of the Act. In its brief, the Union reemphasizes this
charge by stating that "the real and only issue is whether the conduct of
the State during impact bargaining constitutes bad faith bargaining." We
have had the occasion to review the parties conduct during the collective
bargaining process. In City of Milford,  Decision No. 2465 (1986), we
stated:

The mutual obligation to bargain in good faith is at
the heart of the public policy favoring collective
bargaining and "[elnforcement  of the obligation to
bargain collectively is crucial to the statutory
scheme. Performance of the duty to bargain requires
more than a willingness to enter upon a sterile
discussion of union-management differences." NLRH v.
American National Insurance Company, 343 U.S. 395, 404
(1952).

"[G]ocd  faith bargaining presupposes a desire to enter
ultimately into a collective bargaining contract. While
this duty does not require an agreement, it does prohibit
mere pretense at negotiations with a closed mind and
without a spirit of cooperation and good faith." Clear
Pine Mouldings, Inc. v. NLPH,  632 F.2d  721, 728-29 (Cir.

1 80 II h basic question is whether the
' $egzti!t&r]  EctL like a man with a mind closed against
agreement." Eastern Maine Medical Center v. NIJ?J3,  658
F.2d 1, 10 (Cir. 1, 1981). Lack of good faith can be
demonstrated when the totality of the circumstances shows
that a party adopted a purposeful strategy to ensure that
bargaining would be futile or muld  fail. Hudson Chemical
Company, 258 NLRH No.9 at 155 (1981). As the Connecticut
Supreme Court has stated in relying upon federal
precedent, the duty to negotiate in good faith is an
obligation to participate actively in deliberations so as
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to indicate a present intention to find basis for agreement.
Nest Hartford Education Association v. DeCourcy,  162 Conn.
566 (1972).

The State, however, views this case differently. They argue that there
was no unilateral change in a working condition and thus there was no duty
to bargain. We agree with the State's analysis and dismiss the complaint on
the basis of our reasoning outlined below.

We have consistently held that an employer's unilateral change in an
existing condition of employment that is a mandatory subject of bargaining
will constitute a refusal to bargain in violation of the Act unless the
employer proves an adequate defense. Town of Hamden,  Decision No. 2394
(1985), State of Connecticut, Decision No. 2729 (1989). In order to make
out a pruM  facie  case, the Union must show the existence of a fixed
practice prior to the alleged change and a clear departure from that
practice without bargaining. Nedding  Board of Education, Decision No. 1922
(1980); Town of Hamden,  supra. Moreover, the practice that has been changed
must be shown to be unit-wide rather than at a specific location. Portland
Board of Education, Decision No. 1670 (1978); Hartford Board of Education,
Decision No. 2573 (1987); Redding,  supra.

The Union's evidence of a past practice consisted of the testimony of
Staff Representative Michael Nortz. He stated that he -had been told that
the schedule of student contact hours at the Bridgeport facility remained
constant for at least 10 years. In July of 1987, he was informed that the
new class schedule resulted in an increase in the amount of student contact
time for some of the four Bridgeport teachers. However, Nortz also
testified that after receiving a complaint from the Bridgeport employees, he
talked to teachers at other State correctional institutions to find out what
their student-teacher contact hours were. His research revealed that the
amount varied depending on the facility. Nortz's  testimony is supported by
the documentary evidence. Exhibit 23 which is outlined in Finding of Fact #
13 indicates that some  facilities have as little as 2 hours and fifteen
minutes of student-teacher contact time, whereas the Correctional Center in
New Haven provided for 6 hours. The majority of facilities average between
4 and 5 hours of student-teacher contact time. Thus, it is clear that the
amount of student-teacher contact time at other is facilities is equal to,
if not more than, the amount outlined in the revised Bridgeport assignments.

Based upon the evidence presented, the Union has failed to meet its
burden of proof to show the existence of a fixed unit wide practice and a
clear departure from that practice. Since there was no change, there was no
duty to bargain and the State's initial willingness to bargain and its
latter refusal does not constitute bad faith bargaining.
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O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State mloyees,  it is hereby

,

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF DABOR RELATIOJYS

'.By s/Patricia V. I;ow
Patricia V. Low, Chairman

s/Craig Shea
Craig Shea

s/LeeTerry
LeeTerry

To:

Sandra Biloon, Dir. of Personnel'and Labor Relations
State Office Building, 165 Capitol Avenue
Hartford, Ct. 06106

CERTIFIED (RRR)

Ellen Carter, Labor Relations Specialist
State of Connecticut
DAS-Office  of Labor Relations
me Hartford Square West
Hartford, Ct. 06106

Robert Krzys,  Esq.
97 Oak Street
Hartford, Ct. 06106

Robert Rinker, Director
Connecticut State Employees Association
760 Capitol Avenue
Hartford, Ct. 06106

Michael No&z, Staff Representative
Connecticut State EQoloyees  Association
760 Capitol Avenue
Hartford, Ct. 06106
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