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STATE OF CONNECTICUT
LABOR  DEPAFYIWNT

CCNNFCTICUT!  STATE BOARD OF LABOR EWATIONS

1 Case No. MPP-11,799

Decision No. 2826

July 12, 1990

A P P E A R A N C E S :

Mark DeGennaro,  Esq.
for the City

Barbara Collins, Atty.
for the Union

On December 6, 1988, Local 681, Council 4, AFSCME, AFL-CIO (the Union)
filed a complaint with the Connecticut State Board  of Labor Relations (the
Labor Board) alleging that the City of West Raven (the City) had engaged and
was engaged in practices prohibited by the Municipal-mployee  Relations Act
(the Act). In substance, the Union charged that the City had contracted out
bargaining unit work without negotiation over the impact of such action in
violation of the Act and in violation of a stipulated agreement signed
December 6, 1982. On April 27, 1989, the Union amended its complaint to
include two additional projects which it claimed the City had contracted out
without negotiation.

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Labor Board for a hearing on May 10, 1989,
at which the parties appeared and were represented by counsel. Full
opportunity was provided to present evidence, examine and cross-examine
witnesses and make argument. The parties filed post-hearing briefs, the
last of which was received on June 23, 1989.

ti the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and dismissal of the complaint.



FINDINGS OF FACT

1. The City is an qloyer  within the meaning of the Act.

2. The Union is an employee organization within the meaning of the
Act, and at all times material, has been the exclusive bargaining agent for
the employees of the City's Tree Department.

3. The work of the Tree Department includes the removal, trimming,
maintenance and planting of trees and the removal of tree stumps. The
majority of the department's work is focused on the removal and maintenance
of "street trees", but the departient occasionally plants trees in the
spring and at times in the fall depending upon the amount of money allocated
in the budget for tree plantings.

4. In December, 1988, the Dnion President, Joseph Montagna, was
informed by amember  of the Tree Departmentthatthe  City was planting trees
at Bradley Point Park. Montagna went to the Park and observed a crew of men
planting trees and shrubs.

5. Montagna then visited Ralph DeLucca, the Personnel Director, to
discuss the planting of trees at Bradley Point Park. DeLucca responded that
he knew nothing about it, but would contact Montagna within a couple of
days.

6. The next day, DeLucca contacted Montagna and confirmed the fact
that the work was being done by outside contractors. DeLucca told Montagna
that some of the balls on the trees were rather large and they had to use a
crane to place them. DeLucca asked what would it cost to settle this
problem.

7. Montagna visited Bradley Point Park the next.day  and observed that
the backhoe used by the subcontractor was smaller than the backhoe normally
used by the Tree Department.

8. Improvements to Bradley Point Park were funded by community
development funds and supervised by the Connnunity Development Manager, Ralph
Paoliello.

9. The Community Development Office hired a landscape architect to
prepare a plan for the Park. The architect suggested plantings and the
planting list was put out for bid.

10. Tne Community Development Manager did not have any discussions
with the Union concerning the work at Bradley Point Park, nor did he discuss
the decision to subcontract the work with the Personnel Director. The
decision to subcontract the entire project, including the planting of the
trees, was made by the Community Development  staff and was not a requirement

a* of the grant or of the contractor.

11. At the informal hearing, the Union learned of other instances
where the City subcontracted tree work and moved to amend the charge to
include those other examples: Abbott Park and Peach Street Parking Lot.
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12. In 1983, the City made largescale improvements to the Allentown
Green including the planting of trees. However, the City and the Union
reached an agreement regarding the subcontracting.

13. In 1986, the City subcontracted the planting of trees at the Sewer
Treatment Plant. 'Ihe  union  filed a complaint which was resolved at an
informal conference and provided for the payment of $250.00 to each employee
of the Tree Department.

14. The testimony of the Director of Public Works, the Personnel
Director and the Community Development  Manager revealed that the Tree
Department employees are not involved in large projects that go out to bid
and the City does not negotiate with the Union before contracting out these
projects.. Examples of these projects were Morris Park, Campbell Avenue,
North End Field and Kerrigan Field.

15. The Union witness (Montagna), testified that there were no trees
planted at Kerrigan Field, North End Field or Norris Park and that on
Campbell Avenue, trees were planted by bargaining unit members.

16. The current contract between the parties, which covers the period
July 1, 1988 to June 30, 1990, contains the following provision:

AKT1cLExxxIv
Outside Contracting

34.1 No CXltside  contractor shall be hired to do the work
normally performed by regular City employees if it would
cause a reduction in their employment or cause lay-offs.
This provision shall not prevail in the event of an
emergency which requires the employment of outside
contractors and only after regular employees are being
utilized within their talents.

34.2 Non-bargaining unit people shall not perform duties
which are normally performed by bargaining unit employees.

17. The 1982 stipulated agreement reads as follows:

. ..If in the future, the City contemplates
(4 outside contracting that has not been done in

the past, and/or
(b) outside contracting in the tree department,

the City agrees to bargain with the Union on the effects of
the impact on the bargaining unit.

18. Former Union President John Madigan testified that the language of
Article XXXIV outlined above provides "about the same thing" as the 1982
stipulated agreement. This agreement, he testified, prohibits the City from
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contracting bargaining unit work without negotiating impact. DeLucca,
Director of Personnel, testified that under the contract that "if we are
going to outside contract work that's normally done by employees we should
sit down and talk with the Union, bargain with the Union."

19. Prior to 1989, the members of the Tree Departient  often worked
overtime on Saturdays. However, the department has hired 4 additional
mrkers since 1986, doubling the workforce.

CONCLUSIONS OF I&J

1. milateral  assignment of bargaining unit work to non-bargaining
personnel will constitute a violation of the Act when the work in question
is by law required to be performed exclusively by bargaining unit personnel
or by practice has been exclusively performed by bargaining unit personnel,
and the existing collective bargaining agreement provides no justification
for the unilateral change.

2. In the present case, the contract permits the City to contract out
the work of the bargaining unit.

DISCUSSION

It is well settled that an employer's unilateral change in a condition
of employment involving a mandatory subject of bargaining effected during
the life of a collective bargaining agreement is a refusal to bargain in
violation of the Act unless the employer proves an adequate defense. Town of
Newington, Decision No. 1116 (1973); Plainville Board of Fduation,  Decision
No. 1192 (1974). The contracting out or transferring of work which has been
historically performed by bargaining unit employees concerns a mandatory
subject of bargaining. City of Waterbury, Decision No. 1436 (1976); Hartford
Board of Education, Decision No. 1938 (1980). In City of Milford, Decision
No. 1849 (1980), we stated that "the practice [subcontracting] reduces
bargaining unit members' confidence in their representative and therefore
tends to undermine the overall process of collective bargaining".

The Union argues that the contract between the parties specifically
requires the City to negotiate concerning subcontracting and that this
language is bolstered by the language of the 1982 settlement agreement.
Former Union President John Madigan testified that the contractual provision
"provides about the same thing" as the 1982 agreement, which he described.as
requiring the City to negotiate impact. ?hus,  the Union views these two
documents together as requiring impact bargaining prior to the decision to
contract out. The City agrees with this argument, but only if the work to
be contracted out is normally bargaining unit work. In this case, they
argue that the bargaining unit employees of the Tree Department normally cut
and trimmed trees. Their  planting duties were a small portion of their job
duties and these only occurred in the spring and occasionally in the fall.
They further distinguished this work from the bargaining unit's normal work
by arguing that bargaining unit members planted only "street trees" located
between the sidewalk and the street and the trees in the instant case are
much larger. Finally, the City argues that this work is not bargaining unit
work because it is a project which has been traditionally contracted out and
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lists the Campbell Avenue projects and other projects where planting of
trees occurred without impact bargaining with the Union.

In reviewing the evidence, we reject the proposition that the 1982
settlement agreement is incorporated into the present contract. Certainly,
where an agreement is ambiguous , a prior settlement agreement may become
binding precedent on the parties unless modified by a subsequent agreement.
But where, as here, the settlement agreement is inconsistant  with the
language of the agreement, it must be disregarded. The.prior  settlement
agreement requires impact bargaining whenever the City corntemplates
contracting out Tree Departient  work. On the other hand, Article XXXIV
makes no mention of impact bargaining. In fact, Article 34.1 permits the
City to subcontract normally performed bargaining unit work unless it muld
cause a reduction in employment or lay offs. However, 34.2 prohibits the
City frcxn having non-bargaining unit people perform duties which are
normally performed by bargaining unit employees. Thus,  at first blush,
these provisions appear contrary to one another; the first section allowing
subcontracting the second forbidding it.

It is an elemental principle of contract construction that the
agreement is to be construed as a whole and all wordsshould be given
effect. Thus,  an interpretation which tends to nullify or render
meaningless any part of the contract should be avoided because there is a
presumption that the parties do not write into an agreement words intended
to have no effect. See Elkouri & Elkouri, How Arbitration Works, 3rd Ed.,
Chp.9.

In applying this principle of contract construction to the language in
Article 34, we note that the parties used different terms to describe the
concept of having outsiders perform bargaining unit work. In Section 34.1,
the parties used the term "outside contractors". However, in Section 34.2,
they used the term "non-bargaining unit people". obviously, the use of
'*outside contractors" in Section 34.1 and "non-bargaining unit people" in
Section 34.2 was intended to describe two entirely different situations and
are not interchangeable. Thus, in Section 34.1, the parties were agreeing
to allow the City to hire outside contractors without bargaining, as long as
bargaining unit members are not laid off or do not have their hours of
employment reduced. Article 34.2 prohibits encroachment of the bargaining
unit by non-bargaining unit people such as supervisors and employees from
other bargaining units. It does not deal with situations where outside
contractors are being hired. This construction of these two provisions are
not only reasonable but is also the only interpretation that gives full
effect to both provisions.

The present case, then, is concerned only with Article 34.1which
allows subcontracting. There was no allegation nor any evidence offered by
the Union to show that bargaining unit members were laid off or had their
hours reduced. Although there was testimony that the Tree Department was

-. ,not working much Saturday overtime , we note that the Cepartment's  workforce
increased from four (4) individuals to eight (8) during this period. This
wa think is the obvious reason for the lack of overtime to the Tree
Department, especially in view of the fact that tree planting was a minor



portion of the Department's workload. More importantly, we have held that
the elimination of unscheduled overtime is not a mandatory subject of
bargaining. City of Hartford, Decision No. 1850 (1980); City of Stamford,
Decision No. 2680 (1988). Since the parties had already negotiated the
issue'of subcontracting, there is no legal obligation to bargain over it.

In conclusion, we find that the contractual language is contrary to the
1982 settlement agreement and supersedes it. We also find that this
provision permits the City to subcontract out the work, under the facts
presented here. As a result, we need not discuss the additional arguments
raised by the City in seeking to differentiate the work performed at Bradley
Point Park from the work normally performed by the Tree Department.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the camplaint  filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Iow
Patricia V. Low, Chairman

s/Craig Shea
Craig Shea

s/Susan R. Meredith
Susan R. Meredith

.’

To:

Clem Evangeliste, Mayor
City of West Haven
City Hall, 355 Main Street
West Haven, Ct. 06516

Uuis Votto, Esq.
415Mainstreet  _ _
West Haven, Ct. 06516

Walter Condon,  Staff Rep.
Local 681, Council #4, AFSCME
444 East Main Street
New Britain, Ct. 06051

CERTIFIED (RRR)

CERTIFIED (RRR)

Barbara Collins, Atty.
Law Offices of Gagne & Collins
207 Washington Street 1
Hartford, Ct. 06106

-6-


