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On June 19, 1987, Frances Cote, (the Complainant) filed with the
Connecticut State Board of Labor Relations, (The Labor Hoard), a complaint
pursuant to the Act Concerning Collective Bargaining for State Employees,
alleging that the Board of Trustees for State Technical Colleges, (the State
or Respondent), has engaged in and is engaging in prohibited practices
within the meaning of Section 5-272 of the Act. Specifically, the
Complainant has alleged that the Respondent has violated the Act by (1)
terminating her in retaliation for protesting, on behalf of herself and her
co-employee, Angela Sousa, the continual changes in the hours of'work  in the
Evening Division and (2) by its refusal and neglect to include the
Complainant in a collective bargaining unit.

After the requisite administrative steps had been taken, the matter
came on for hearing before the Board on January 13, 1988. 'Ihe  hearing was
continued to November 21, 1988, and April 24, 1989, in the Labor Department
Building, 200 Folly Brook Blvd., Wethersfield, Ct., at which all parties
appeared and were represented. The Corrrplainant  filed a brief on June
21,1989. The State did not file a brief.



Cn the whole record before us, we make the following findings of fact,
conclusions of law and dismissal of complaint.

FINDING OF FACT

1. The Respondent is an Employer within the meaning of the Act.

2. Frances Cote, at all times relevant to this cqlaint,  was an
employee of the State, employed in the position of Administrative Assistant
for the Board of Trustees for State Technical Colleges.

3. In this position, Ms. Cote performed various administrative duties
primarily relating to registration and class assignments for evening
division students at Thames  Valley State Technical College.

4. ti January 26, 1981, Council 4, AFSCXE,  AFL-CIO was certified by
this Board to be the exclusive bargaining representative of all non-faculty
professional employees of the Board of Trustees for State Colleges with
certain exclusions. Among these exclusions was the position held by Ms.
Cote, i.e. administrative assistant.

5. There was no evidence offered to show that, subsequent to this
certification, that Ms. Cote attempted to contact the Union or the
Respondent to protest her exclusion from the collective bargaining unit.
Furthermore, no evidence was offered to show that I%. Cote made an attempt
to become part of the collective bargaining unit either by petitioning this
Board or by protesting to the Respondent's agents.

6. Prior to June 17, 1986, Cote
by the Associate Dean of Instruction,

was supervised in the Kvening  Division
Edwin  Rabinowitz.

7. m that date, Pabinowitz was
supervisory responsibilities over the

assigned other duties and his
complainant and other Evening Division

employees were assumed by the new Dean of Instruction, Thomas Kiddi

8. Ms. Cote testified that, prior to June 17, 1986, the schedule for
the summer Evening Division hours for herself and another employee, Angela
Sousa, had been from l:OO-5:00  P.M. and 6:00-9:00  P.M. Monday and Wednesday,
and 8:30 A.M.-12:OO noon and 12:30 noon-4:00 P.M. Tuesday,  Thursday and
Friday.

9. Dean Kidd, in an Interdepartmental.Message  dated June 17, 1986,
outlined the Sumner  work hours for the Dean of Instructions Staff.
According to the memo, Kidd had scheduled Ms. Cote and Ms. Sousa to work
from 1:OO to 9:00 P.M., Monday through Friday. (Kx. 5)

10. Cn June 18, 1986, Ms. Cote responded on a copy of the same
Interdeparbental  Message , asking that the previous Tuesday, Thursday and
Friday schedule be restored. This response follows:

Tom,
The above schedule does not reflect our day hours for Tues.,
Thurs. and Friday as we discussed in your office. 'We work
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,

8:30-12:00-12:30-4:00  on these days during the Summer. There
isn't any (sic) classes evenings on Thursday and Friday and
there is only one class that meets on (3) days (Mon Trues
Wed.) which is DPll6 Intro to Progranming (9 people). So
these students needs are met on Mon. and Wed., as to keep
the office open on Tues, for 10 people served no purpose.
The college is virtually empty and without a custodian in
this area (Fritz is gone) it's unsafe to be here alone. No
classrocms are used in this area-only one in D.P. wing.
May we adhere to this schedule? The instructor and his 10
students park behind the school and use the rear entrance
on Tuesdays. So the front parking lot is empty and the
students stay in the back wing. Ed felt it was unsafe for
us to be here alone whenever this unique situation arose.
We had an incident when one person was here alone (me) and
I was able to handle it but Angela might not have. I would
not want to be in the situation of protecting myself like
that again.

Dean Kidd OK'ed this request on June 20, 1986.

12. On July 15, 1986, Kidd sent Cote and Sousa the following memo:

Beginining Friday, August 1, 1986, the work hours for the
evening division will be as follows:

2:00 P.M. to 10:00 P.M., Monday+hursday
8:30  A.M. to 4:30  P.M., Friday

Lunch or dinner hour is your choice to be staggered
between you and your fellow evening division worker, so
that there is 100% phone coverage between 2:OO P.M. and
lo:00 P.M., MondayXhursday  and 8:30 A.M. to 4:30 P.M.
on Friday. ti days when registration or classes are
not in session, the work schedule may be 8:30 A.M. to
4:30  P.M. with a staggered lunch.

Please respond in writing by 9:00 A.M. Friday, July 18,
1986, if these hours are unacceptable to you.

12. On July 18, 1986, Cote responded to Kidd's  memorandum which is
outlined below in pertinent part:

On June 17, 1986, you sent a memo to the entire staff under
your supervision regarding "Sumner Work Hours for Dean of
Instructions Staff".

Inasmuch, that you were on campus but a couple of months
and not familiar with the evening summer  hours and its
needs, I responded to your memo with some suggestions that
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are necessary to provide the evening students with the
educational opportunities and services as the day division
per ABEI which is difficult minus a Dean  and Counselor for
the evening division since Dean Pabinowitz's  transfer to
the registrar's position. The hours suggested serviced
our evening students both evenings and days (for those who
cannot register during the evening hours and needed
counseling) plus a myriad of other inquiries. The hours
also provided for the safety of the two female staff
members left, Angela Sousa and myself. Again I remind you
that we are without protection as we are minus a full
custodial staff, the college is enspty  with the exception
of two evenings when three mini courses are being run in
the "back wing" and afford no additional protection.
Again I I refer to the incident that I was confronted with
in the past.

You reviewed the response and initialed it with your
approval "OK". Based upon this approval, I enrolled in a
class and bought my usual season theater ticket. Then
approximately a week later you handed me the evening
schedule to retype with some penciled changes. It was
only then, in this unorthodoxmanner, that1 noticed
(after you left) that you had changed our hours to 1:00 to
9:00 P.M., Monday thru Friday. I was shocked to be
presented these hours via this method after your previous
approval of our summer hours. Both  Angela and myself
talked to you about this and I also spoke to George
Harris. I thought this situation was resolved and Angela
and I were emotionally jolted again to find that you once
again changed the hours from 2:00 to 10:00 P.M., Monday
through Thursday,  and extended our day shit (sic) from
4:00 to 4:30 P.M. on Fridays when the entire college staff
(including ourselves) have been leaving at 4:00 P.M.
during the surmner. This was done without any
canmunication but via the memo in question.

You also want a staff member to go to lunch at 4:00 P.M.
even though they are being asked to come in at 2:00 P.M.
Section Seven of Article 17 states that "Meal. periods
shall be scheduled to close to the middle of a shift
consistent with the operating needs of the agency".

As a result of all this shuffling, as if we are less than
human, Angela Sousa, a State employee for four years in
this office, and one year as a student worker in this
office also, (previous to her State employment) has
resigned as of July 30, leaving the evening division with
one employee. I will say more about this in a letter to
the Governor who may or may not care, but I feel the
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Labor Commissioner should know about several unfair labor
practices here.

13. Cn July 21, 1986, Dean Kidd sent Cote the following memo:

-Please change registration times:

2-8 P.M. Monday-Thursday:
July 21-24
Aug. 11-14

I, 18-21
8, 25-28

8:30  A.M.-4:OO P.M. Fridays:
July 25
Aug. 15

II 2 2
II 2 9

-Add room numbers from printout list
-Add note on back regarding lst, 2nd, 3rd choices
-Add both class & lab item numbers from printout list.
Thank you.

14. ti July 24, 1986, Dean Kidd wrote Cote a memorandum re work
schedule effective August 1, 1986:

Please submit in writing: Places, dates, and times of the
class in which you are enrolled and the theatrical
performances which you plan to attend.

We will make every effort to accomnodate  your request
from the schedule which you provide.

15. Sometime subsequent to thismemo, Cote respondedwith the
following handwritten message:

The evening office hours on the schedule are 2-8 for
registration. I'll  come in at 12 noon and work 12-8. I don't
know who's watching the office between 5-6 now that Angela is
gone.

16. m August 4, 1986, Kidd wrote Cote the following handwritten
message:

Starting today, the evening office hours are 2 P.M. -10 P.M.
There is no need for you to cane  in at 12 since you will
be covering until 10 P.M. anyway. I will be staying until
6 P.M. for phone coverage until Angie's replacement is
hired.
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17. 0-1 August 5, 1986, Cote responded to Kidd's  August 4th
memo as follows:

I really believe you are harassing me Tom. This is the
fourth
change in hours since the summer schedule was finalized
and approved in writing by you (June 16).

Iast week when you brought the registration hours for me
to put on top of the schedule you said, "Registration
hours are from 2 to 8 p.m. so you can mrk your hours
around them". I responded asking if 12 to 8 p.m. would be
satisfactory? You responded with, "I don't care as long
as the evening registration hours are covered".

Today,  I walked in and found your note stating that the
evening hours are from 2 to 10 p.m.

I was out yesterday because of the stress created by Dean
Rabinowitz not being in this office to cover the Associate
Dean's  responsibilities (and you are taking only a
smidgeon of those) and I must cover the duties previously
performed by Angela Sousa who resigned on July 31 because
of the constant change of hours.

I care about this division and I am even more concerned
over the fact that you are causing its demise by unheard
of delays in the preparation of the Fall schedule, the
lack of advertising on both radio and newspaper for the
registration period. I forewarned you on a previous
occasion that without the ads we will not have anyone of
any statistical consequence enrolling in the evening
division. Our walk-ins would never fill a class.

We have already missed enrolling the Summer students by a
late schedule due to the fact you wanted rOOm numbers on
it. The serious result of that late action was No SLMMEB
STUDENTS enrolled in our Fall term. We should have had
about 30 students, at least. It seems like everything is
putting the "cart in front of the horse".

18. Also on August 5, 1986, Cote sent JKidd a memo which reads in
pertinent part:

I will be in at noon tomorrow.
10 p.m. by myself.

I am afraid to stay here until

I stayed until 8:35  tonight which I want you to know. Also,
I was unable to take my break as I was too busy trying to
fill in the gaps.
No one walked in the building after 7:40.
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19. Cote's timesheets reveal that she was out sick August 6th, August
7th and l/2 day on August 8th. She worked 2-10 on August 11th through
August 14th, and 8:30  to 4:30  on August 15th.

20. On August 14, 1986, Cote sent a memo to Kidd regarding the evening
hours work schedule. In that memo, she detailed an incident involving two
young boys (not students of the college) who had asked Cote for a refund of
money lost in the school's vending machine. When she refused, they became
verbally abusive and profane. Cote then concluded her memo by stating:

As of next week, for the sake of my safety, I will not
work after 8 p.m., I leave this college in darkness and am
the only one leaving.

I have also missed two Thursday evening classes that I
must make up. I will work Mon., Tues & Wed. but as acting
&an of the evening division, you can cover the Thursday
evenings. I think we can work this out.

21. Cote's timesheets of August 18th to August 20th reveal that she
worked 12-8 and on the 21st she worked 2-10. From August 25-28, Cote was
out sick.

22. ti August 29, 1986, Kidd reprimanded Cote  in the following
memorandum:

lXle  to the frequent absences reported as sickness in August,
it will be necessary for you to provide a standard medical
certificate completely filled out for time missed the last
week in August and any absences in the future due to
sickness until further notice.

In addition, for you to request permission to use time off
as ccanpensation  time. First, ccmpensation time will have
to be verified. Next, if the compensation time has been
verified, the permission to use it will depend upon the
workload in the office at the time of the request.

The last area to discuss in this memo is one of
insubordination. In a handwritten memo frcm  you (attached
but not dated) on or about August 4, 1986 (judging by my
answer of August 4, 1986) you stated that you would not
work the hours from 2 p.m.-10 p.m. as I had determined the
needs and we had discussed contrary to your memo of July
18, 1986.

C% July 24, 1986, in an effort to accommodate your alleged
Thursday night class, and your season theater tickets, I
asked you to provide me in writing: places, times and
dates of your classes and theatrical performances which
you planned to attend. To date, I have not received that
information.
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In a memo from you dated August 14, 1986, you mentioned two
boys that had been in the building around  the vending
machines. You felt as if your safety was being
threatened. &I August 18, 1986, I acccamncdated  you by
having the doors to the building locked at 8:00 p.m.
after the registration period was over.

I have been staying in the evening office until 6:30 p.m.
and 8:00 p.m. since the first of August when Angie was no
longer here to help allevaite (sic) some of the workload.

Anymore flagrant acts of insubordination as I have cited
in the above will result in a transfer (providing there
is a position available for which you are qualified), or
recommended termination. Several attempts have been made
to acconmcdate  you and your special problems,  now it is
time for you to adhere to the changing policies.

This memo was hand delivered to Cote on September 2, 1986, while she was at
work.

23. The evidence reveals that Kidd changed his mind regarding the work
schedule four times over a period of six weeks. Cote  testified that Kidd
changed hismind  . He would initially write out a schedule, verbally change
it and then a week later issue a memo revising the schedule. Kidd did not
testify at the hearing.

24. Q1 September 5th, Kidd visited Cote at the evening division
office. He asked her to change the hours on her time sheet for the week of
August 18th to reflect a 2-10 work schedule and not a 12 noon -8 P.M.
schedule that she worked. He indicated that Cote muld  have to take sick
time for the hours of 8 P.M.-10 P.M. that she did not work each evening.

'25:  Cote responded that she was not going to take six hours off of her
paycheck when in fact Kidd knew she was working a 12-8 schedule. Kidd
responded that she was going to sign the time sheet "the way I tell you to
do it".

26. After Kidd left, Cote became distraught and began to cry. She
testified that she thought she was having a nervous breakdown. She
contacted Dean  Kidd's  office and the office of Doctor Raccus,  the President
of the College, notifying them she was too sick to continue. She called her
brother to come and take her home. Dean Rabinowitz was sent to talk to her
and he agreed that she was too upset to continue. She packed her personal
belongings and left mrk, taking l/2 day of sick leave. Cote was out of
work sick for the following week September 8-12.

27. Cn September 8, 1986, R. Eileen Baccus-E3itchell,  the President of
Thames Valley State Technical College wrote her a letter of dismissal,
suspending Ms. Cote without pay for the following reasons: 1. Inccmpetent
and inadequate performance; 2. Repeated neglect of responsibilities; 3.
Insubordination; and 4. Unprofessional conduct damaging both the students
and the college. (Rx. 11).
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28. ckl December 12, 1986, a disciplinary conference was held by Dr.
Baccus-Nitchell,  at which time Cote's  status was changed to suspension with
pay effective retroactive to September 5, 1986. 01 March 6, 1987, the Board
of Trustees held a hearing continued to March 12, March 23, and April 8,
1987, regarding the recosnnendation  of President Baccus-Mitchell.  !&. Cote
was represented by counsel and the transcripts of the first three hearings,
averaging at least 200 pages apiece show extensive presentation of evidence
and proof, examination and cross-examination of witnesses.

29. ti May 2, 1987, the Board of Trustees voted to terminate Frances
Cote for the following reasons:

1. Cote was insubordinate to her supervisor in failing to
carry out his direction regarding the 2:00 to 10:00 work
schedule.

2. Cote abandonded her 'kFDrk station on August 18, 19, 20
and September 5, and failed to provide an acceptable
medical certificate for the period of August 25-28, 1986.

3. Cote attempted to undermine Dr Kidd by contacting his former
employer and by making intentional remarks to students, fellow
staff members and the general public.

CONCLUSIONS OF LAW

1. The Act prohibits an employer from discriminating against an
employee due to her protected concerted activities.

2. The preponderance of the evidence fails to establish that Cote was
engaged in concerted protected activity.

3. The evidence fails to establish that the Pespondent  violated the
Act by agreeing with the exclusive bargaining representative to exclude the
the position of administrative assistant from the bargaining unit.

DISCUSSION

The principal charges made by the timplainant are that the Respondent
violated her rights guaranteed by Section 5-271a  of the Act by (1)
terminating her employment in retaliation for the Complainant's exercise of
her right to protest the continued change in the work schedule on behalf of
her co-workers and herself and (2) neglecting and refusing to include the
complainant in the collective bargaining unit, a right enjoyed by other
similarly situated employees.

When a ccmplaint is filed with the Board alleging that an employer has
discriminated against an employee for engaging in activities protected by
the Act, the Board's task is to weigh the claims in the light of the facts
presented. City of New Haven,
Transportation, Inc.,

Decision No. 2159 (1982); Beebe School
Decision No. 1731 (1979); Pine Grove Cemetary,

Decision No. 1722 (1979). In such a case, the complainant has the burden of
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proving that the colnplainant  was discriminated against because she was
engaged in concerted protected activity. Town of Greenwich, Decision No.
2257 (1983). As we stated in Connecticut Yankee Catering Co., Inc.,
Decision No. 1601 (1977), the substantial evidence necessary for such a
finding 1( . ..need not consist [of] direct evidence of improper motive. Such
evidence is rarely available and the Union is entitled to the benefit of any
inferences that are reasonable under the circumstances..."

The threshold question for our consideration is whether the complainant
was engaged in concerted protected activity. Section 5-271a  states that:

. ..employees  shall have, and shall be protected in the
exercise of the right of self organization, to form,
join or assist any employee organization...and  to engage
in concerted activities for the purpose of collective
bargaining or other mutual aid or protection, free from
actual interference, restraint or coercion."

This language is patterned after Section 7 of the NLRA. Cur
Connecticut Supreme Court has stated that the judicial interpretation of the
federal act is of great assistance in the interpretation of our collective
bargaining statutes. West Hartford Education Association, Inc. v. DeCourcy,
162 Conn. 566 (1972). In Old Saybrook  Board of Education, Decision No. 1435
(1976), we initially discussed the contours of protected activity. There we
held that an employee who wrote a disparaging letter to her boss demanding
he take a more definite position regarding contract negotiations was not
engaged in concerted activity because the memorandum was not written for
purposes of (1) securing group action: (2) to establish collective
bargaining or (3) to further bargaining in the absence of a bargaining
representative. This  decision was patterned after a series of cases decided
by the NLI?B and the federal courts. See Joanna Cotton Mills Co. v. NLRB,
176 F 2d 749 (4th Circuit 1949).

Since that time, the NIRB has issued numerous decisions which have
clarified and refined the concept. Most recently, the-has stated that

II . ..to find an qloyee's activity to be "concerted" we
shall require that it be engaged with or on the authority
of other employees , and not solely by or on behalf of the
employee himself. Cnce the activity is found to be
concerted, an 8(a)(l)  violation will be found if, in
addition, the employer knew of the concerted nature of
the employee's activity, the concerted activity was
protected by the Act, and the adverse employment action
at issue (e.g., discharge) was motivated by the
employee's protected concerted activity." Meyers
Industries, 268 NIZB No. 73, 115 LRFW 1025 (1984).

In the present case, there is no evidence to indicate that Cote was
engaged in concerted activity. Her testimony did not reveal that she and
Angela Sousa discussed the change in hours and mutually decided to protest
thlll. Nor is there any evidence to indicate that Angela authorized Cote to
act in her behalf. A review of Cote's memorandum to Kidd protesting the
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change in hours does not show that Cote was ccmplaining on behalf of Sousa.
More importantly, all but one of Cote's  memorandum protesting Kidd's
repeated change in hours occurred subsequent to Angela Sousa's notification
that she was resigning her position.

Ihe complainant, however , argues that in order to prove concerted
activity, the complainant need only show that he or she sought to initiate
group action citing Meyers Industries, 268 NW3 493, 123 lX.lW 1137 at p.
1142 (1986), and NLRB v. City Disposal Systems, 465 U.S. 831. In Meyers
Industries, 268 NLRf3  73, 115 LBRM 1025 (1984) (Meyers I), the NLRB  held that
an employer did not violate the LMRA when it discharged a driver who refused
to drive an unsafe truck and who contacted State authorities concerning the
safety of the truck. The NLRH found that the en@oyee was acting alone,
despite the fact that another employee cwlained in the driver's presence
about the condition of the vehicle, but that there was no evidence to
indicate that the employees had joined forces in protesting the condition.

While this case was on appeal, the U.S. Supreme Court handed down its
decision in NIXH v. City Disposal Systems, 465 U.S. 822. There the court
held that an individual employee's invocation of a riqht derived from a
collective bargaining agreement is sufficient to being the action within
Section 7 "mutual aid and protection" language. In that situation, an
individual employee's action affects all en@oyees who are covered by the
contract and is therefore concerted. Thereafter, the Appellate Court in
Meyers remanded the case to the NLRH to reconsider its Meyers I decision in
light of the court's ruling in City Disposal, supra. In Meyers Industries,
123 LRBM  1137 (1986) (Meyers II), the NLRB  affirmed its original decision in
Meyers I. The Hoard distinguished City Disposal from Meyers I, stating that
the invocation of an employee's rights under a collective bargaining
contract is a continuation of an ongoing process of concerted activity where
an individual employee's invocation of rights under other statutes is not
considered an ongoing process of collective bargaining and thus not
concerted.

We adopt the reasoning of these cases. However, in applying them to
the facts presented here, it is clear that neither are applicable. First,
Cote was not invoking a right guaranteed by a collective bargaining
agreement since she was not a member of a collective bargaining unit. !&us,
the standards articulated in City Disposal Systems, supra, have no bearing
here. Second, the test articulated in Meyers I, whi= discussed above,
were clearly not met. There was no evidence to suggest that Cote and Sousa
were either engaged together in protesting their change in work hours or
that Sousa authorized Cote  to act in her behalf. The Complainant's
argument, however , relies on dicta articulated by the NLRI3 in Meyers II,
stating that it would continue to adhere to a line of cases ".w
individual employees seek to initiate or induce or prepare for group
action..." Id at p.1142. In Ontario Knife Co. v. NLBH,  106 LRBM 2053
(1980), thexurt of Appeals for the 2nd Circuit recognized that individual
action that is not by definition considered concerted activity may qualify
as such when "looking towards group action" Id at 2057. In that case, the
NLRB  found that the employer violated the mwhen it discharged an
employee who walked off the job after protesting his conditions of
employment. Although
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his co--workers shared the employee's discontent, they did not walk off the
job with him. However, the court denied the NLR3's petition for
enforcement, holding that walking off the job did not constitute concerted
activity. The employee's actions were viewed as individual and not
protected activity within the meaning of the Act. In contrast, however,
where an employee made known to management his intention to organize
circulated a letter among other employees, expressing his dissatisfaction
with employment conditions, and offered to serve as the employee's
representative, such employee was seeking to engage in concerted activity
and it was found protected. Blaw-Knox Foundry v. NLRB, 80 NLFU3 1097, 107
LPPM  2037, (4th Circuit 1981). See also Mushroom Transport Co. v. NLPE!,  330
F2nd  686, 56 LRRl 2034 (3rd Circuit 1964); Vought  Corp., 273 NLRB 161, 118
LRRM  1271 (1984).

Cote's  actions in the present case closely paralleled those found in
Ontario Knife, supra. The evidence reveals that C&e never made known to
management her intention to engage in a concerted objection to the work
schedule; she did not engage her co-worker Sousa in her protest, or seek her
approval as her spokesperson. In fact, the evidence reveals that Sousa
resigned her position sometime around July 17, 1986, which is prior to
Cote's  series of memorandum to Kidd objecting to the work schedule. What
the evidence does establish is that Cote's  memorandum was motivated by (1)
the repeated change in the work schedule (2) her feeling that the schedule
was inefficient because the office hours extended to 10 P.M. when there were
few students in the building after 8:30  (3) her fear for her personal safety
as she was the only woman to leave the building at that hour and (4) her
resenlment  of Kidd, who she felt was harassing her. Clearly, Cotes' actions
were not looking towards group action and thus not concerted.

The cqlainant  also argues in her brief that the Respondent wrongfully
terminated her by (1) her failure to include an appropriate medical
certificate when in fact a medical certificate was forwarded to the
President (2) having a pre-suspension hearing conducted by Dr. Baccus when
she already dismissed Cote (3) violating the Policies and Proceedures  of the
Board of Trustees by having only 4 votes for dismissal where a vote of 5 is
required (4) by establishing a new position on September 10, 1987, entitled
Student Service Assistant, an AFSCME bargaining unit position, which were
the duties Frances Cote performed.

A review of these arguments reveal that items (1) and (2) listed above
concern whether or not the termination was for just cause, an issue which we
discuss in some detail below. In regard to item (3),  we have no
jurisdiction to rule on the appropriateness of the Respondent's internal
procedure absent a showing of concerted protected activity. Finally, in
regard to item (4), the evidence revealed that the newly established
position occurred at Waterbury State College and clearly has no bearing on
the controversy which existed at Thames Valley.

Before we address the issue of just cause, we first note that not all
action taken by employees, although concerted, are protected under the Act.
It is well settled that the use of a strike or other device of economic

-12-



coercion is not permissable concerted activity. Derby Education
Association, Decision No. 1678 (1978); City of New Haven, Decision No. 1555
(1977). Clearly, an employer can impose discipline upon employees who
engage in concerted yet illegal activity. Town of Canton, Decision No. 1970
(1981). It is equally well settled that an employer has the right to manage
his business, to hire and fire, to transfer and demote his employees, absent
some clear showinq  of discriminatory intent or a violation of the collective
bargaining agreement. Bisogno v. Co-nnecticut  State Board of Labor Relations,
149  COM.  4 (1961).

Much of the evidence before us focused upon whether the actions of Dean
Kidd and the Administration were fair and just. We, of course, have no
jurisdiction toldecide whether or not the termination of Frances Cote  was
for just cause but only whether her dismissal was motivated in
substantial part'by her concerted activity. However, if we had found that
Cote's  activities were in fact concerted, the evidence would be relevant to
the question whether the Respondent's actions were pretextural. As we
stated in E.P. Hayes, Decision No. 1747 (1979),"if  the reasons given by the
employer for the discharge are inconsistant with industry practice -that is
where they seem relatively trivial for a severe penalty-that fact may tend
to show that the given reason was not the real one." However, since we have
found that Cote failed to meet the threshold requirement of her prima facie
case, namely a showing that her activities were concerted, an analysis of
whether or not the reasons given for her termination were pretextural is not
warranted.

Ihis  brings us to the Complainant's second allegation that the
Respondent interfered, coerced and restrained her by neglecting and refusing
to include her in the collective bargaining unit. In this regard, there is
no evidence in the record to indicate that the Repondent  refused to include
Cote within the proposed bargaining unit. The Certificate of Representation
issued by this Board reveals that the parties reached a mutual agreement to
exclude the position of administrative assistant. Ms. Cote did not contact
the Respondent to protest her exclusion. Furthermore, she made no effort to
seek out the Union to attempt to mcdify the bargaining unit nor did she
contact this Board in an attempt to do so. In fact, the evidence reveals
that she pursued internal procedural channels to equalize  her salary and
benefits with those of the collective bargaining unit and in fact by this
process her position was upgraded. There is nothing in C.G.S. Section 5-271
which obligates an employer to insure that all eligible employees became
members of a collective bargaining unit. The Zct requires that employees be
protected in their right to form, join or assist a labor organization. AS a
corollary-to that concept, employers and unions are prohibited from engaging

1 The term "just cause" is corranonly  found in collective bargaining
agreements and arbitrators have developed a cOrrmOn  law as to its essential
elements. 'Jilus,  if Cote was covered by a collective bargaining agreement,
an arbitrator would be empowered to decide whether or not C&e's dismissal
was for just cause. Since she is not covered by such an agreemat,  the
standard does not apply.
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in activity which has a tendency to restrain or coerce members in the
exercise of their rights. However, there is no affirmative duty upon the
employer to insure that eligible employees avail themselves of their
rights. We conclude that there was no restraint or coercion on the
Respondent's part by their agreement with the Union to exclude Cotels
position from the bargaining unit. We accordingly dismiss.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the State Employees Relations Act, it is hereby

0 R D E R E D, that the complaint filed herein be, and the same hereby
is, dismissed.

CONNECTICUT STATF,  BCMD OF LABOR RELATIONS

BY s/Patricia V. I;ow
Patricia V. I;ow,  Chairman

s/Lee Ellen Terry
LeeEllenTerry

s/John Brittain
John Brittain

TO:

Jane Tote, Assistant Director of Personnel
Board of Trustees for State Technical Colleges
61 Woodland Street
Hartford, Ct. 06105

Robert Murphy, Esq.
Sullivan, I&tick & Schoen
646 Prospect Avenue
Hartford, Ct. 06105

Frances Cote
RFD #5, Route 12
Norwich, Ct. 06360

William O'Donnell
491-A Quarry F&ad
Mason's Island
Mystic, Ct. 06355

CERTIFIED (RRR)

CERTIFIED (RRR)
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