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STATE OF CONNECTICUT
LABORDEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the-matter  of
CONSOLIDATEDSCBOOL  DISTRICT
OF NEW BRITAIN

-and-.

LEAL 1186 OF COUNCIL 4,
AFiscME,  AFL-CIO.

Decision No. 2787.

March 28, 1990.

Case No. MPP-11,994.

AP-PEARANCES:

Seth D. Feignbaum, Esq.
for the School District

Barbara J. Collins, Atty.
for the Union

On March 7, 1989, Local 1186, Council 4, AFSCME,  AFL-CIO (the Union)
filed with the Connecticut State Board of Labor Relations (the Board) a
complaint alleging that the New Britain Board of Education (the Respondent)
had engaged and was engaging in practices prohibited by Section 7-470(c)  of
the Municipal Employees Relations Act (the Act), in that:

1. The New Britain Board of Education unilaterally imposed a smoking
policy which impacts upon the working conditions of bargaining unit members.

2. The Union requested formal negotiations with the Respondent in
accordance with the provisions of Section 7-468 of the MEF%

3. The Respondent has refused to negotiate with the Union and is in
violation of Section 7-470(c)  of the MERA.

The remedies requested were an order directing the Respondent to
negotiate and full reimbursement for the Union's expenses as allcwed  by
statute.

After the requisite administrative steps had been taken, the matter was
heard before the Board at the State Labor Department, 200 Folly Brook
Boulevard, Wethersfield, on October 18, 1989. All.parties  appeared and were
represented. Full opportunity was given to adduce evidence, examine and
cross-examine witnesses, and make argument.



Based  upon  the entire record , we make the following  findings  of fact,
conclusions  of law, and dismissal of the Union's  complaint.

FINDINGSOFFACT

1. :The New Britain.Board.of-Education is a school  board  subject  to the
provisions  of the Act.

2. Iccal  1186, Council 4 is an employee  organization within the
meaning  of the Act and is the legally  constituted bargaining  representative
of all custodial,  maintenance and secretarial  employees  of the Respondent.

3. At all times  relevant  to the current proceedings,  the parties'
relationship  is governed  by a collective bargaining  agreement  negotiated
under  the terms  and provisions of the Act.

4. On August 16, 1982, the Respondent approved  a Board  Policy
Statement  prohibiting smoking  "by any student  in the New Britain Public
Schools,  on school  property,  at school  sponsored  activities  or 'on
transportation  provided  by the Board of Education"  (Exhibit  4). This was
but the first  step in a Board  of Education policy calculated  to create  a
smoke-free  environment.

5. In May of 1987, the State legislature  approved  Public Act 87-201
which  amended  C.G.S.  l-21b(b)(5)  effective  on October  1, 1987. :.

6. The School Board  approved  a new policy on September  28, 1987. The
new policy  mirrored  the old policy banning  smoking  by students,  but also
stated  that "designated  smoking  areas  for employees  shall  be allowed  in
accordance  with the administrative  procedures through  June 30, 1988.
Effective  July 1, 1988  smoking  will not be permitted  in the New Britain
Public  SchoolsW  (Exhibit  5). Workshops were offered by the Board  of
Education  "explaining  the medical evidence  regarding  the detriments  of
smoking"  to help students  and employees  make the transition,  effective
September  28, 1987  (Exhibit  6).

7. On December  9, 1988, the Union submitted  its first  formal  written
requests  for negotiations  concerning  the Respondent's  smoke-free  policy.
"It is the Union's position that  the new policy represents  a unilateral
change  in work  conditions" and is a mandatory subject  of bargaining  (Exhibit
4) l

8. The Board  of Education formally  denied the request  in a,letter
dated  February  24, 1989, stating  that the "smoking  policy is a permissive
subject  of negotiations  and, as such, we decline to negotiate  with  you on
this matter"  (Exhibit  3).

9. The policy instituted  by the Respondent,  which  would  prohibit  all
persons  from  smoking  on school  property,  muld  effectively  prevent  smoking
entirely. This  is due to the fact that  the employees'  duties  and
responsibilities  do not allow them  to be absent  for the time  required  to
travel  off of school  property.
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10. The Respondent’s purpose in’issuing the new policy on smoking was
to reinforce an educational goal to discourage smoking within the student
WY.

ccMcLUs1oKS  OF LAW

1. The  Respondent’s decision to ban all smoking on school property by
adults and students at all times concerned an educational policy decision

that.was.within  management’s prerogative to make unilaterally.

2. Implementation of the school board’s smoking ban on school property
did not involve a mandatory subject of bargaining.

3. The Respondent did not refuse to bargain in violation of the Act
when it made and implemented the plan to phase out smoking by all persons on
school property, as it was part of an educational policy reserved to the
discretion of the Board  of Education in order to preserve an important
educational policy interest.

DISCUSSION

The issue before the Board is whether the Respondent has violated the
Act by unilaterally declaring that effective July 1, 1988, employees would
no longer be permitted to smoke on school property during the hours when
students are likely to be present. The Union asserts that the new policy is
a mandatory subject of bargaining which must be negotiated in good faith,
while the school board believes it to be a permissive subject of bargaining
over which they refuse to negotiate. The school board also raises the issue
of waiver as an affirmative defense due to the late date at which
negotiations were requested. We deal first with the allegation of
unilateral change thereby rendering a discussion of waiver unnecessary.

An employer’s unilateral change in an existing condition of employment
which involves a mandatory subject of bargaining will constitute an illegal
refusal to bargain and a prohibited practice under Section 7-470(a)(4) of
the Act unless the employer proves an appropriate defense. NLEB  v.  Katz,
369 U.S. 736 (1962); Hartford Board  of Mucation,  Decision No. 2473 (1986);
Town of East  Haven, Decision No. 1279 (1975) .

‘lo determine whether a particular subject is mandatory, we apply a
balancing test derived fran the Connecticut Supreme Court’s  decision in West
Hartford Education Association v. DeCBurcy,  162 Conn. 566, 295 A.2d  526
(1972) , wherein the degree to which a subject of bargaining impinges upon
conditions of employment is balanced against the need for ‘an employer to
direct the operation of an enterprise, unhampered by the duty to bargain, so
as to preserve an iqzortant  policy interest closely related to the purpose
of the enterprise:

As DeCourcy recognizes there is an area of overlap
between what have traditionally been thought
manager ial  functions and what concerns
conditions of employment for the employee. In
drawing the line within that area between those
items that must be bargained over and those
which the employer may act on without bargaining
a balance must be struck. And in striking it
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the tribunal should consider, we believe, the
directness and the depth of the item's
impingement on the conditions of employment, on
the one hand, and on the other hand, the extent
of the employer's need for unilateral action

without;negotiation  in order to serve or
preserve an important policy decision coannitted
by law to the employer's discretion.

!town of East Haven, supra, at 6.

We have recognized the same three catagories  of bargaining subjects
recognized by federal law: mandatory, permissive and illegal. See Cheshire
Board  of Education, Decision No. 2153 at 5 (1982). Both parties are
required  by law to negotiate in good faith over mandatory subjects of
bargaining. Permissive bargaining subjects are subjects over which there is
no legal duty to negotiate, although contract provisions involving such
subjects will be enforced if they were voluntarily negotiated by both
parties. Illegal bargaining subjects may.not be negotiated, and any
contract provisions based upon them are unenforceable.

The Connecticut General Statutes provides boards of education with
certain discretionary powers and duties. Section lo-220  states in relevant
part:

Each local or regional board of education shall
maintain good public elementary and secondary
schools, implement the educational interests of
the state . ..provide such other educational
activities as in its judgment will best serve
the interests of the school district,...shall
have charge of the schools of its respective
school district,...shall have the care,
maintenance and operation of the buildings...

And Section lo-221  states in relevant part that "Boards  of Education shall
prescribe rules for the management,...and discipline of the public
schools." Finally, of crucial significance to the grant of discretionary
power to the employer regarding policy decisions in this case is the
recently amended Connecticut General Statute l-21b(b)  which now states in
pertinent part:

No person shall smoke: (1) In any roan in a building
owned or leased by the state or any political
subdivision thereof. . ..(5) Notwithstanding the
provisions of Section 31-40~  within a public school
building while school is in session or student
activities are being conducted, except that a local
or regional board of education may designate one or
more smoking areas for its employees and may permit
smoking in rcoms  used for private functions.

[-hasis  added]
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The intent of this language is clear. Smoking is prohibited in public
school buildings whenever school is in session or public activities are
being conducted. Moreover, the legislature's use of the word "may" in this
context clearly delineates their intention to provide school boards with
coqletely  discretionary power in establishing a -king policy outside of

_. : regular school hours and/or.when  no public activities are being conducted.
Thus, the subject of smoking in public school buildings is either an illegal
or permissive subject of bargaining dependent upon the circumstances. In no
way is it a mandatory subject of bargaining. See Schulman v. ZF3A,  154 Corm.
426, 428 (1967).

We have previously encountered three instances where an employer has
attempted to purge cigarette smoking fran the workplace. In the Matter of
Portland Board of Education and Education Association of Portland. Decision
No. 2001 (1981): In the Matter of 'Iown of Rockv 1c Jill and Iocal 1303-112  of
Council #4, AFSCME,  AFL-CIO, Decision No. 2501 (1986); and In the Matter of
City of Middletown and Local1073,  I.A.F.F., Decision No. 2581 (1987).

Closely related to the present proceeding is Portland, su$ra,  where we
concluded that, although the Respondent school board's unilateral action
banning smoking by all persons inside school buildings greatly affected
working conditions:

[It] is a managerial prerogative, as it deeply
concerns a matter of educational policy
fundamental to the existence, direction and
operation of the enterprise [and is therefore]
not a mandatory subject of bargaining....The
policy in this case is not designed to control
the behavior of teachers alone but of all
persons who enter school property. Respondents
are in effect managing the use of their
property. Further, the imposition of such a
policy relates to basic educational policy.
Respondents have apparently determined that the
best way to teach its' students about the
undesirability of -king, particularly on
school property, is to set an example.

(Emphasis supplied)

In the present action, the former Assistant Superintendent of Schools,
Donald Friday, stated that the smoking ban applied equally to all employees,
and was partially designed to discourage smoking among the students by
setting a good example among the employees. (Transcript, p.22)
Establishing a smoke-free environment was perceived by the Board of
Education as a fundamental educational goal. From the evidence submitted,
we are not dissuaded from our original conclusion that smoking is not a
mandatory subject of bargaining.
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Cur conclusion is further undergirded by the language in City of
Middletown,  supra, at 3 which declared that:

The determinative concern in Portland was that the
employer was a board of education and the no
smoking rule applied to public schools in which

- one educational goal (i.e. health education) was
to influence students not to smoke. Allowing
teachers to smoke in the school building
constituted an obvious official sanction of
conduct contrary to important and expressed
educational goals of the system. Fbr this
reason, although we found that the smoking
prohibition did affect employee conditions of
employment, we found that the employer's rule
prohibiting teachers from smoking in school
buildings deeply concerned a matter of
educational policy fundamental to the central
mission of the public school enterprise.

Any argument that seeks to distinguish the present case from Portland
based upon the increased scope  of the smoking ban in the present &ir
moot. The Middletown decision declared a smoking ban to be a mandatory
subject of bargaining "except in compelling circumstances such as presented
in Portland or where the state legislature has acted specifically to limit
employee smoking rights". The mandatory subject of bargaining determination
announced in Middletown never applied within the educational context and has
been effectively overruled by subsequent legislative action which further
limits or even allows the elimination of employee smoking entirely, which
that decision predicted.

Having decided the case before us on the evidence presented, it is
unnecessary for us to address the issue of waiver.

(6)



DISMISSAL OF C@F%&INT

By virtue and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employees Relations Act, it is

ORDEZED,  that the complaint filed herein be, and the same is hereby,
dismissed.

CCNNECTICUTSTATEBCUU?DOFLABoRRELATIONS

By s/Patricia V. Low, Chairman
Patricia V. Low, Chairman

s/Craig Shea
Craig Shea

s/Susan Meredith
SusanMeredith

Dr. Marie S. Gustin,  Supt. of Schools CERTIFIEDMAIL(RRR)
New Britain Board of Education
One Liberty Square, P.O. Box 1960
New Britain, Ct. 06050

Charles Ion-bard, Staff Representative
Local 1186 of Council #4, AFSCMH,  AFL-CIO
444 Fast Main Street
New Britain, Ct. 06051

William A. Colton,  Personnel Manager
The Consolidated School District of New Britain
One Liberty Square, P.O. Box 1960
New Britain, Ct. 06050

Attorney Seth D. Feigenbaum
City of New Britain
City Hall, 27 West Main Street
New Britain, Ct. 06051

Attorney Barbara Collins
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

CEKIXFIHD  MAIL(RRR)
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LOCAL 1186 OF COUNCIL No. 4, AFSCME, AFL-CIO
v.  STATE BOARD OF LABOR RELATIONS ET AL.

(14502)

PE T E R S ,  C. J. ,  CA L L A H A N ,  BO R D E N ,  BE R D O N  and NORCOIT, Js.

By statute (S l-21b  [b]  [SD.  smoking is prohibited witbin a public school build-
ing while school is in session or student activities are being conducted,
unless a school board has exercised its discretion to allow smoking in
designated smoking areas. An employer that allows smoking within
a business facility is, by statute ($  31-4Oq),  required to provide smoke-
free areas in the facility for nonsmokers.

The plaintiff union tiled a prohibited practice charge with the defendant
state board of labor  relations contesting the action by the defendant
New Britain board of education adopting a policy prohibiting smoking
at all New Britain schools. The union claimed that the new policy con-
stituted a unilateral change in work conditions and was a mandatory
subject of collective bargaining. The labor board issued a decision dis-
missing the union’s complaint, from which the union appealed to the
Superior Court. That court rendered judgment sustaining the appeal
on the ground that although the smoke-free policy was not a manda-
-tory  subject of bargaining, the school board was nevertheless required
to bargain over the secondary effects of the smoking ban on the condi-
tions of employment. On the appeal by the school board and the labor
board, held  that the state board of labor relations should have deter.
mined whether the smoking ban in question had a substantial secon-
dary impact on conditions of employment so as to require the parties
to engage in negotiations; $$ l-21b  (b)  (5) and 31-40q give boards of
education the discretion to develop smoking policies for areas outside
the school building and for designated smoking areas inside the school
building even when school is in session and school activities have not
ceased, and that discretion is equivalent to the exercise of managerial
prerogative, which is subject to negotiation if it has a substantial impact
on employee working conditions.

Argued October 27, 1992-decision  released February 23, 1993

Appeal from a decision by the named defendant dis-
missing the plaintiffs complaint alleging violations of
the Municipal Employee Relations Act by the defend-
ant consolidated school district of the city of New Brit-
ain, brought to the Superior Court in the judicial district
of Hartford-New Britain at Hartford and tried to the
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court, Martin, J.;  judgment sustaining the plaintiff’s
appeal, from which the defendants filed a joint appeal.
Further proceedings.

E. Stephen Briggs,  with whom, on the brief, was Seth
Feigenbaum, for the appellants (defendants).

Barbara J. Collins, for the appellee (plaintiff).

BERDON, J. The sole issue in this appeal is whether
a board of education must negotiate with school
employees over the secondary impact of a managerial
decision to institute a smoke-free policy in the work
place. We conclude that impact negotiation is required
if implementation of the smoke-free policy has a sub-
stantial secondary impact on employee working con-
ditions.

.The relevant facts in this appeal may be summarized
as follows. On September 28,1987,  the defendant New
Britain board of education (school board) approved a
new policy that prohibited smoking at all times both
inside the New Britain public schools and outside on
school property, effective July 1,1988.  On December 9,
1988, the plaintiff, Local 1186 of Council 4, American
Federation of State, County and Municipal Employees,
AFL-CIO (Local 1186),  submitted a written formal
request for negotiations regarding the smoke-free
policy, claiming that the new policy constituted a
“unilateral change in work conditions” and was a man-
datory subject of bargaining. The school board denied
the request for negotiations in a letter dated Febru-
ary 24, 1989.

Local 1186 filed a prohibited practice charge
comnlaintl  on March 7, 1989, to contest the school.

1  Local 1186 alleged that the school board had violated General  Statutes
$s  ‘l-468, 7-469 and 7-470  (c) of the Municipal Employee Relations Act
(MERA). Section 7-468 provides in relevant part:  “(a) Employees shah have



mg on school property was “within management’s pre-
rogative to make unilaterally”; (2) the smoking ban did
not involve a mandatory subject of bargaining;2  and
(3) the smoking ban “was part of an educational policy
reserved to the discretion of the Board of Education
in order to preserve an important educational policy
interest.”

Local 1186 appealed the labor board’s decision to the
Superior Court pursuant to General Statutes 5 4-183
The Superior Court sustained the appeal and remanded
the case to the labor board for further proceedings.3

. . . the right of self-organization . . . to bargain collectively through
representatives of their own choosing on questions of wages, hours and
other conditions of employment . . . .” Section 7-469 provides: “The
municipal employer and such employee organization as has been designated
as exclusive representative of employees in an appropriate unit, through
appropriate officials or their representatives, shall have the duty to  bar-
gain collectively. This duty extends to the obligation to bargain collectively
as set forth in subsection (c) of section 7-470.”  Section 7-470 (c) provides
in relevant part: “[TJo  bargain collectively is the performance of the mutual
obligation of the municipal employer . . . and the representative of the
employees to meet at reasonable times . . . and confer in good faith with
respect to wages, hours and other conditions of employment, or the nego-
tiation of an agreement, or any question arising thereunder and the exe-
cution of a written contract incorporating any agreeme& reached if
requested by either party, but such obligation shall not compel either party
to agree to a proposal or require the making of a concession.”

*  Local  1186, in arguing before the labor board, claimed that the school
board’s decision to  ban smoking was a mandatory subject of bargaining.
Local 1186 raised the secondary impact argument, but it was not addressed
by the labor board.

$ “On  appeal from the final order of an administrative agency, such as
the [labor] board, the trial court does not try the case de novo. It is not
the function of the court to  adjudicate the facts. The court can do no more,
on the factual questions presented, than to examine the record to deter-
mine whether the ultimate findings were supported . . . by substantial
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The court held that although the smoke-free policy was
not a mandatory subject of bargaining, the school board
was nevertheless required to bargain over the secon-
dary effects of the smoking ban on the conditions of
employment. The school board and the labor board
appealed from the judgment of the trial court to the
Appellate Court, and we transferred the appeal to this
court pursuant to Practice Book 5 4023 and General
statutes s 51-199 (c).

On appeal, the parties agree that the school board’s
decision to implement the smoke-free policy was not
a mandatory subject of bargaining because the deci-
sion concerned a matter of educational policy to be
decided by the schdol board. The labor board, apply-
ing the balancing test developed in West Hartford Edu-
cation Assn., Inc. v. DeCourcy,  162 Corm.  566,581-83,
295 A.2d  526 (1972),4  has firmly established that “a
policy banning smoking by all persons within the school
buildings is a managerial prerogative, as it deeply con-
cerns a matter of educational policy fundamental to the
existence, direction and operation of the enterprise.
New Haven [v. State Board of Labor Relations, Labor
Board Decision] No. 1490 (1977).”  Portland Board of
Education v. State Board of Labor Relations, Labor
Board Decision No. 2001(1981)  p. 4; Rocky Hill v. State
Board of Labor Relations, Labor Board Decision No.
2501(1986);  MioTdletoum  v. State Board of Labor Rela-
tions, Labor Board Decision No. 2581 (1987).

Local 1186 argues that even though the decision to
ban smoking is a managerial decision, the school board
evidence. . . . If the findings are supported by substantial evidence, they
cannot be disturbed.” (Citation omitted.) No&  v. Nonvich  Fire Fighters,
173 Conn. 210, 214, 377 A.2d  290 (1977).

4  The  test developed in West Hartfmd  Educahm  Ass-n..  Inc. v. DeCoumy,
162 Conn. 566,581-83,295  A.2d  526 (1972),  balances the degree to which
an item affects conditions of employment against the degree to which an
item affects  managerial decision-making in order to determine whether the
item is a mandatory subject of bargaining.
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was still required to bargain over the substantial secon-
dary effects of the smoking ban on employee working
conditions. The school board and the labor board argue
that secondary impact bargaining is not required in this
case because General Statutes 59  l-21b  (b) (5) and
31-40q  give local boards of education the power to ban
smoking without bargaining over the decision or the
impact of the decision.5

We begin our analysis by determining whether a
school board can be required to bargain over the secon-

dary impact of a managerial decision to implement a
smoking ban. Because the Municipal Employee Rela-
tions Act (MERA); General Statutes $8 7-460 through
7-479; and the Connecticut Labor Relations Act; Gen-
eral Statutes 55  31-103 through 31-lllb; are closely
patterned after the National Labor Relations Act, the

6  The school board and labor board also argue that impact bargaining
is not required because it was not ordered in Portfand  Board of Education
v. St&  Board ofLabor Relations, Labor Board Decision No. 2001(1981)
p. 4. PvrtlundBoatdo/Educattin  is not instructive, however, because the
issue of secondary impact was never considered. In Portland Board ofEdu-
co&m,  the labor board considered whether the board of education had vio-
lated its duty to bargain in good faith by unilaterally imposing a smoke-free
policy within school buildings. The labor board noted that “(t]his  is an area
where conditions of employment and educational policy overlap. The mat-
ter of possible impingement on conditions of employment of the teachers
and overriding interest on the Respondent’s part in educational objectives
and use of buildings calls  for balancing as was decided in West Hartjbrd
Educutbn  Am,  Inc  v. DeCo~rcy,  162 COM.  566,583,295  A.2d  526 (1972).
and applied in [East Haven  v. Stak  Board o/labor  Rehtias,  Labor Board
Decision. No. 1279 (1975)],  wherein we state that: In drawing the line within
that area between those items that must be bargained over and those which
the employer may act on without bargaining a balance must be struck. And
in striking it the tribunal should consider, we believe, the directness and
the depth of the item’s impingement on conditions of employment, on the
one hand, and, on the other hand, the extent of the employer’s need for
unilateral action without negotiation in order to serve or preserve an impor-
tant policy decision committed by law to the employer’s discretion.” The
labor board applied the DeConrey  test for the purpose of determining
whether the smoking policy was a mandatory subject of bargaining, and
determined that it was not. The decision went no further.
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decisions of the United States Supreme Court are “of
great assistance and persuasive force” in the interpre-
tation of our own labor relations law. West Hurtfyd
Education Assn., Inc. v. DeCourcy,  supra, 579. In Fwst
National Maintenance Corporation v. National Labor
Relations Board, 452 U.S. 666,101 S. Ct. 2573,69  L.
Ed. 2d 318 (1981),  the United States Supreme Court
held that although the employer was not required to
bargain with employees over its decision to close part
of its business, it was nevertheless required to bargain
about the efSects  of its managerial decision on employee
working conditions. The court noted: “There is no

doubt that petitioner was under a duty to bargain about
the results or effects of its decision to stop the work
at Greenpark, or that it violated that duty.” Id., 677-78
n.15. Applying this same logic, the labor board held m
Rocky Hill v. State Board of Labor Relations, supra,
that although the town’s decision to implement a smok-
ing ban to protect computer equipment was within the
realm of management’s prerogative and was not a man-
datory subject of bargaining, the town was require-d
to bargain about the impact of the decision to prohibit
smoking because it had a substantial impact on the con-
ditionsbf employment.

Likewise, in Beloit Education Assn. v: Wisconsin
Employment Relations Commission, 73 Wis. 2d 43,64,
242 N.W.2d  231(1976)  the Wisconsin Supreme Court
held that although de&ions concerning class size were
permissive, not mandatory, subjects of bargaining, the
school board was nevertheless required to bargain
about the impact of class size changes upon the work-
ing conditions of the teachers. See also San Juan Teach-
ers Assn. v. San Juan Unified School District, 44 Cal.
App. 3d 232, 248-49,118 Cal. Rptr. 662 (1974) (school
board required to bargain over secondary impact of
decision to implement school counseling program upon
teacher working conditions).
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Even if a managerial decision affects employee work-
ing conditions, the impact is not bargainable unless it
is substantial. “A condition of employment within the
meaning of the MERA must have a material effect on
the employment; a condition of employment does not
include those matters which are only indirectly, inciden-
tally or remotely related to employment. Westinghouse
Electric Corporation V. National Labor Relations
Board, 387 F.2d  542,547 (4th Cir. [1967]).”  New Haven
v. State Board of Labor Relations, 36 Conn. Sup. 18
27,410 A.2d  140 (1979). “The use of the phrase ‘con:
ditions of employment’ reflects a judgment that the
scope of negotiations should be relatively broad, but
sufficiently flexible to accommodate the changing needs
of the parties.” West Hartford Education Assn., Inc.
v. DeCourcy,  supra, 581-82.

The school board and the labor board argue, however
that even if the smoke-free policy has a substantial
impact on employee working conditions, the plain lan-
guage of General Statutes $$  l-21b  (b) (5) and 31-40q
preclude impact bargaining in this case. We are not per-
suaded by the boards’ argument.

In Lieberman v. State Board ofLabor  Relations 216
Conn. 253,264-65, 579 A.2d  505 (1990),  we made it
clear that the “the bargaining process and resulting
agreements are subject to the restrictions and limita-
tions of public policy as manifested in constitutions
statutes and applicable legal precedents.” See Stale  Cal:
lege AAVP  v. State Board of Labor  Relations, 197 Conn.
91,98,495 A.2d  1069 (1985).6Accordingly,  if $5  l-21b
(b)  (5) and 31-40q mandate that the school board ban

6 Although we usually give great deference to the time tested construc-
tion given a statute by an agency charged with its enforcement. Liebw-
man v. State  Board of Labor Relafkms, 216 Conn. 253,263,579  A.2d  505
(1990); we decline to afford that special deference in this case because the
smoking statutes that formed the predicate for the labor board’s decision
are not limited to enforcement by the labor board. Accordingly, the con-
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smoking, or if the statutes expressly prohibit bargain-
ing, then the school board cannot be required to bar-
gain about the secondary impact of the smoke-free
policy. If, on the other hand, the statute merely gives
the school board discretion to develop a smoking policy,
this discretion is equivalent to the exercise of
managerial prerogative and the school board may be
required to bargain about the secondary impact of its
smoking policy if the impact is substantial.

Section l-21b  (b) (5) provides in pertinent part: “No
person shall smoke . . . (5) notwithstanding the pro-
visions of section 31-4Oq,  within a public school build-
ing while school is in session or student activities are
being conducted, except that a local or regional board
of education may designate one or more smoking areas
for its employees and may permit smoking in rooms
used for private functions . , , .”  This court has often
held that “when the language of a statute is plain and
unambiguous, we need look no further than the words
themselves because we assume that the language
expresses the legislature’s intent.” (Internal quotation
marks omitted.) Weinberg v. ARA Vending Co., 223
Conn. 336,341,612 A.2d  1203 (1992). In this case, the
plain language of S l-21b  (b) (5) prohibits all persons
from smoking within a public school building while
school is in session or student activities are being con-
ducted, unless the school board has exercised its dis-
cretion to allow smoking in designated smoking areas.

In their argument that Q l-2lb  (b) (5) gives the school
board the unfettered right to prohibit smoking com-
pletely without bargaining about the decision or the
effects of the decision, the school board and the labor
hoard ignore  the fact that the legislature specifically
----~- ”

struction and  interpretation of the statutes is a question of law for this court
to decide without the usual deference to the enforcing agency’s interpre-
tation. State Medical Society v. Board of Examiners  in Podiatry, 208 Conn.
709, 718, 546 A.2d  830 (1988).
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limited the scope of the statute by incorporating the
restrictive phrase “within a public school building while
school is in session or student activities are being con-
ducted.” Thus, that portion of the order that prohibits
smoking outside the school building and when school
is not in session and school activities have ceased, is
outside the scope of 5 l-21b  (b) (5),  and is clearly dis-
cretionary. Furthermore, although 5 l-21b  (b) (5) starts
with the premise that smoking is prohibited inside the
school building when school is in session or student
activities are in session, it also affords a school board
discretion to provide an employee smoking area. The
statute cannot be classified as mandatory given this
grant of discretion.

We next turn to General Statutes $31-40q  to deter-
mine whether it relieves the school board from bargain-
ing about the secondary impact of the smoking ban.
Section 31-40q  (b) provides in relevant part: “Each
employer shall establish one or more work areas, suf-
ficient to accommodate nonsmokers who request to uti-
lize such an area, within each business facility under
his control, where smoking is prohibited . . . . Noth-
ing in this section may be construed to prohibit an
employer from designating an entire business facility
as a nonsmoking area.” Under the plain language of
8 31-4Oq,  a smoking policy is completely within an
employer’s discretion, with the sole requirement that
an employer who allows smoking must provide smoke-
free areas for nonsmokers. Although the statute gives
an employer the authority to ban smoking entirely,
nothing in § 31-40q  can be construed to mandate an
employer to ban smoking or to prevent bargaining over
the secondary impact of a smoke-free policy.

In sum, the school board may be required to bargain
about the secondary impact of its decision to ban smok-
ing for the following aspects of its order that are dis-
cretionary: (1) prohibiting smoking outside the school
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building; (2) prohibiting smoking inside the school build-
ing when classes are not in session and student activi-
ties have ceased; and (3) failing to provide, or providing
an inadequate smoking area inside the school building
when school is in session or student activities are being
conducted. Such bargaining may not be required, how-
ever, unless the secondary impact is substantial.

We conclude that if a school board’s decision to ban
smoking has a substantial impact on employee work-
ing conditions, the school board is required to bargain
over the substantial secondary impact of its decision
on employee working conditions. Whether a smoking
ban has such an impact in any given case, so as to
require impact bargaining, is a factual matter that must
be decided on a case-by-case basis and is, m the first
instance a question for the labor board. In the present
case thk labor board did not address the claim of Local
1186  that the smoking ban had substantial secondary
effects on conditions of employment so as to require
negotiation.

The case is remanded to the trial court with direc-
tion to remand the case to the state board of labor rela-
tions to determine whether the smoking ban has a
substantial secondary impact on conditions of employ-
ment so as to require impact bargaining.

In this opinion the other justices concurred.

CITY OF GROTON V. YANKEE GAS SERVICES  COMPANY
(14458)

P ETERS, C. J., CALLAHAN,  BORDEN,  BERDON and  NOWOTT,  Js .

The plaintiff city of Groton brought an action seeking to enjoin the defendant
from constructing a gas distribution system and from selling gas ser-
vice to any customer located within the plaintiff’s franchise area. The
plaintiff claimed that through its charter, the state had granted it 8n
exclusive franchise to sell gas withii its borders, and that the defend-


