
STATE OF CONNECTICUT
LABORDEPARTMENT

CCXQVECTICUTSTATE BOARDOF LABORRELATIONS

'm the matter of

Yl'Y  OF HARTFORD
-and-

THEHJiPzEoRD  POLICEUNION

Case No. MPP-10,276

.  A P P E A R A N C E S

Attorney H. Maria Cone
for the City

Stephen F. McEleney, Esq.
McEleney & McGrail
for the Union

Decision No. 2784

March 8, 1990.

&I November 13, 1986, the Hartford Police Union (the Union) filed with
the Connecticut State Board of Labor Relations (the Labor Board) a complaint
alleging that the City of Hartford (the City) had engaged and was engaging
in prohibited practices within the meaning of Section 7-467 of the Municipal
Employees Relations Act (the Act) in that the City refused to provide the
Union with requested information.

After the requisite preliminary administrative steps had been taken,
the matter was brought before the Labor Board for a hearing on August 11,
1988. Both parties were represented by counsel, were provided full
opportunity to adduce evidence, examine and cross-examine witnesses and make
argument. Both parties filed briefs and reply briefs.

On the basis of the whole record before us, we make the following
findings of fact, conclusions of law and order.

FINDINGS OFFACT

1. The City is a municipal employer within the meaning of the Act.

2. The Union is the exclusive bargaining representative within the
meaning of the Act and at all times material has represented a unit of
police officers employed by the City.

3. On October 7, 1986, Stephen F. McEleney, attorney for the Union,
wrote to Police Chief Bernard Sullivan, requesting "...copies  of any and all
reports, statements, internal memos or other documents other than the notes
created by your advocate in preparation for the hearing, regarding the
pending disciplinary hearing of Officer William Holcomb." Exhibit 1.



4. On October 16, 1986, Sullivan responded to McEleney's  request as
follows:

I have reviewed your correspondence of October 7,
1986, concerning your request for information
and have conferred with Assistant Corporation
Counsel Joseph Lugo concerning same. Attorney
Lugo has advised that no evidentiary material
expected to be utilized at a departmental
hearing should be released prior to the
hearing. In line with this decision, any other
files related to the disciplinary matters in
question also will not be released. Of course,
once evidence is introduced at a hearing, it
may be examined. I concur with Attorney Lugo's
decision and establish the content of that
ruling as departmental policy. Should you have
further questions in this regard, please feel
free to contact Attorney Joseph Lugo or my
office.

5‘. Whenever an allegation is made, that a violation of the Code of Conduct
has occurred, an investigation is conducted either by the Internal Affairs
Division or the supervisor of the employee charged.

6. The investigator assigned to the complaint may either 0btain.a  witness
statement or prepare a file memo which will include the information reported
by the witness or witnesses.

7. The Chief of Police will then make a determination as to whether there
is sufficient grounds to impose discipline.

8. If the charge is serious, the employee is notified by letter charging
him or her with violations of specific sections of the Code of Conduct and
informing him or her that a disciplinary hearing will be conducted.

9. The hearing is conducted by a captain chosen by the employee from a
list of three available captains.

10. At the hearing, the employee is usually represented by counsel
provided by the Union. If witnesses are called by the City, the employee's
counsel has an opportunity to cross-examine him/her. If the witness has
given a previous statement, that statement is usually given to the officer's
counsel at the time of the hearing. However, if the department determines
that a portion of a witness's statement is sensitive and/or confidential, it
will not disclose that portion of the statement.

11. A statement given by a witness who is not called to testify is not
given to the employee's counsel , regardless of whether or not the statement
is exculpatory.

12. Previously, in some limited circumstances where the investigatory file
did not contain any sensitive material, the department has allowed the
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employee's counsel to read it prior to the disciplinary hearing, although
copies were not allowed to be made. However, as a result of the Holcomb
&fair,  the City will no longer disclose such information unless revealed at
the hearing.

CONCLUSIONS OF LAW

- 1. The statutory duty to bargain in good faith includes the duty to
furnish the Union with relevant information necessary for it to police the
collective bargaining agreement.

2. The information requested in the Union's October 7, 1986 letter was
relevant to the Union's duties as exclusive bargaining representative of the
police unit.

3. Under the facts presented here, the City's refusal to provide the
Union with information in a police officer's file who has been charged with
alleged misconduct and which relates to a pending disciplinary hearing,
constituted a refusal to bargain and a prohibited practice under Section 7-
470(a) (4).

DISCUSSION

The duty to bargain in good faith requires an employer to provide
relevant information to Union representatives in order for it to perform its
duties as exclusive bargaining representative. West Hartford Hoard of
Education, Decision No. 1826(1979);(  off'd in 177 Conn. 68); National Labor
Relations Board v Truitt IManufacturing  Co., 351 U.S. 149, 38 L.R.R.M.
2042(1956). This duty extends beyond the period of contractual negotiations
and applies to labor management relations during the term of an agreement.
Acme Industrial Co., 385 U.S.432,  64 L.R.R.M.2069(1967).  Possession of
relevant information is "essential to effective, intelligent and meaningful
collective bargaining." Farmington Hoard of Education, Decision No.
2627(1988). Without such information, the Union would be unable to &perform
its duties as exclusive bargaining representative. Aluminum Oil Co. v
N.L.R.B., 131 F 2nd 485, 11 L.R.R.M. 693(CA  7 1942). Information which is
shown to be relevant to a specific issue ( a contract provision or potential
grievance) must be disclosed. State of Connecticut, Decision No.
2155(1982).

The Union first argues that the City has a duty to disclose information
requested by a Union prior to a disciplinary hearing. In their view, the
City's disclosure of information at the hearing is inadequate. Secondly,
the Union argues that the City is required to furnish all relevant
information except that which is confidential under the attorney client
privilege.
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The City, however, raises a number of arguments in support of its
refusal to supply the requested information. They are as follows: (1) The
City has no duty to disclose the information unless and until it uses the
information as evidence at the disciplinary hearing; (2) The City has an
important interest in protecting the anonymity of witnesses and informants
and under the balancing test articulated in Detroit Edison v'N.L.R.B.,  440
U.S. 301(1979)  and that the City's interests outweigh the Union's need for
the information. (3) Under N.L.R.B. rulings, witnesses statements are exempt
Erom disclosure and this Board should follow the N.L.R.B.'s  ruling on this
matter. We take up these arguments in the order presented above.

I

The essence of the City's first argument is that the City alone should
determine what information should be disclosed to the Union and, if it is
disclosable, then it will be disseminated only at the disciplinary hearing.

In an established series of cases, this Board has followed the rule of
Acme Industrial Co., supra,where the U.S. Supreme Court adopted a discovery
type standard. West Hartford Board of Education, supra; Farmington Board of
Education, supra; State of Connecticut, supra. Under this standard,
information must be disclosed unless it plainly appears irrelevant. N.L.R.B.
v Yawmans  and Erbe Mfg., Co., 187 F2nd 947, 949(1951). Xn the present case,
the facts clearly show that the requested information is relevant to the
Union's duties as exclusive bargaining representative. A police officer has
been investigated and charged with misconduct and a disciplinary hearing has
been scheduled. This hearing will initially determine whether the officer
will be disciplined or discharged. The Union is charged by Section 7-468(c)
of the Act with the duty to represent all employees in the bargaining unit
regarding wages, hours and other conditions of employment. The information
in the employee's file will assist the Union in assessing the harm to the
individual officer and will help it to diligently prepare for the officer's
defense. For example, knowledge of the specific facts leading to the charge
may lead the Union to seek information regarding other members of the
bargaining unit who have been disciplined for similar violations or to serve
as rebuttal witnesses. These facts may lead the Union to a defend the
employee on the basis that the.City  has not applied a consistent
disciplinary strategy in regard to similar code of conduct violations. In
addition, we see no reason to exempt from disclosure statements from
potential witnesses whom the City elects not to call to testify. These
statements may be exculpatory and if so, are not only relevant to whether
the charge of misconduct was proper in the first instance, but whether the
potential penalty for such a violation is reasonable. In short, we find
that information in a police officer's file who has been charged with
alleged misconduct and which relates to a ,oending  disciplinary hearing is
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relevant to the Union'slstatutory duties to police the contract, and must be
disclosed upon request.

In regard to the City's corollary argument that it will only disclose
relevant information at the time of the hearing, we find no basis for such a
,oro,position. It is generally held that once a good  faith demand is made for
information, the information must be made available promptly and in useful
Eorm. N.L.R.B. v John Swift Co., 124 N.L.R.B. 394, 44 L.R.R.M. 1388,(1959);
K Mart Corp., 105 L.R.R.M. 2431 (1980); Montgomery Ward & Co., Inc., 234
N.L.R.B. 588, 98 L.R.R.M. 1195 (1978); Meda-Care Ambulance, Inc., 285
N.L.R.B. 50, 128 L.R.R.M. 1276 (1987). Possession of relevant information
is "essential to effective, intelligent and meaningful collective
bargaining." Farmington Board of Education, Decision No. 2627(1988).  In
the present case, the information requested is essential to effective
representation of a bargaining unit member at a disciplinary hearing
However, if this information is not supplied to the Union until the time of
the hearing, it is severely diminishes the Union's ability to represent the
charged employee in an effective way and enhances the opportunity for
surprise. In light of the serious economic consequences which may
immediately ensue following the hearing to the grievant, the earliest
disclosure possible should be made after a request. It would be analagous
to a situation where a Union requests wage information during contract
negotiations and the employer discloses this information at the time of the
binding arbitration hearing. At this point, the disclosure of such
information is no longer useful to the Union.

II

The City argues next that it has important interests in protecting the
anonymity of witnesses and informants and that under the balancing test
articulated by the U.S. Supreme Court in Detroit Edison Co. v N.L.R.B., 440
U.S.301,  100 L.R.R.M.2728(1979),  this interest outweighs the Union's need
for this information.

We do not understand Detroit Edison, supra, as creating a balancing
test for determining whether relevant infoaon should be disclosed to the
Union. Rather, Detroit Edison carved out a narrow exception to the duty to
disclose relevant information for aptitude test scores linked to employees'
names. Detroit Edison suggests that this otherwise relevant information may
be withheld from the Union because the employer's interest in maintaining
the confidentiality of employee aptitude test scores outweighs the Union's
need for the information.

1 We note that this conclusion comports with our understanding of the
Personal Data Act (4-193 C.G.S.) which allows an individual access to
information in his or her personel file and the right to correct it and/or
supplement it. There is no exemption in this statute which allows a police
department to withhold such information because it may divulge the identity
of witnesses or informants. See Joseph I. Lieberman,-Decision  No. 2550, pp.
54-73 (1987).
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Assuming arguendo that Detroit Edison articulated a balancing test, the
City has presented us with no evidence in support of its ,oosition of non-
disclosure. To be sure, the Chief of Police, Bernard Sullivan, testified
abut his fear that the Department's inability to keep this information
confidential would have a chilling effect on all witnesses. However, these .
comments were speculative and conclusionary. There was no explanation of
how disclosure of witnesses statements disseminated to a Union prior to the
disciplinary hearing protects the anonymity of witnesses and informants
while disclosure at the hearing does not pose such a problem. From the
record before us, we have insufficient information with which to reach a
conclusion. Cm the facts presented, we fail to find that the City's
interest in protecting the anonymity of witnesses and informants outweighs
the Union's need for this information.

III

The City's final argument is that the N.L.R.B. has recognized that
witness statements should be treated differently from other types of
information. Anheuser  Busch Inc., 99 L.R.R.M. 1175(1978).  In Anheuser
Busch, supra, the N.L.R.B.  noted that there is "a risk that employers  or in- -
some cases, unions will coerce or intimidate employees and others who have
given statements in an effort to make them change their testimony or not
testify at all ' Id. at 1177. However, in Busch, supra, the N.L.R.B.- -
reaffirmed its prior holdings which required that, although the statements
remain confidential, the names of witnesses must be disclosed. Transport of
New Jersey, 233 N.L.R.B. 100, 97 L.R.R.M. 1204 (1977). Thus, in the present
case, even if we were to adopt the rationale of Busch, supra, our ruling
would still not exempt from disclosure the identityof  Gtnesses  and
informants which, of course, is the City's primary concern. Moreover, we
are unconvinced that the exception articulated in Busch is one that we
should adopt. It seems to us that the problem of intimidation  and coercion
of witnesses is equally likely to occur if the requesting party h9s just the
names of potential witnesses instead of the witnesses' statements .
Although the witnesses potential testimony may not be known, the requesting
party can still intimidate a potential witness either by harassing an
individual in an attempt to have the witness disclose his/her prior
statement or by making it known that the witness should be aware of the
hazards that may occur if he/she fails to testify in favor of the harassing
party.

2 There is no evidence in the record to suggest that threats or intimidation
have been made in the current proceeding, or that there exists a history of
such conduct between the parties and we will not assume such conduct in the
absence of such evidence.
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In fact, we see more logic to a rule which would protect the identity of the
witness or informant but make the statement disclosable. In that way, the
Union has a clearer idea as to the particular facts which lead to the
disciplinary charge and is better able to defend against it. However, we
are reluctant to carve out such an exception to the duty to disclose
information without a more detailed exposition of the problem. We therefore
find that the City by its refusal to disclose the information to the Union
upon request violates the duty to bargain.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the City of Hartford

I. Cease and desist from failing to provide to the Union upon request
information in a police officer's file who has .been charged with misconduct
and which relates to a pending disciplinary hearing;

II. Take the following affirmative action which the Board finds will
effectuate the purposes of the Act:

(a) In the future, provide the Union the information described in
Part I of this Order in accordance with the terms and conditions therein set
forth;

(b) Post immediately in a conspicuous place where members of the
bargaining unit customarily assemble, and leave posted for a period of sixty
(60) consecutive days from the date of posting , a copy of this Decision and
Order in its entirety;

(c) Notify the Connecticut State Board of Labor Relations at its
office in the Labor Department, 200 Folly Brook  Boulevard, Wethersfield,
Connecticut, within thirty (30) days of the receipt of this Decision and
Order, of the steps taken by the City of Hartford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Victor M. Ferrante, Chairman
Victor M. Ferrante, Chairman

s/Lee Terry
Lee Terry

s/Ann McCormack
Ann McCormack
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John C. Burke, City Manager
City of Hartford
Municipal Building
550 Main Street
Hartford, Ct. 06103

Attorney H. Maria Cone
City of Hartford
Municipal Building
550 Main Street
Hartford, Ct. 06103

Dennis O'Brien, Union President
i-Iartford  Police Union
65 East Elliot Street
Hartford, Ct. 06114

Stephen McEleney,  Esq.
363 Main Street
Hartford, Ct. 06106
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NO. CV90-0376139s : SUPERIOR COURT

CITY OF HARTFORD : JUDICIAL DISTRICT OF
HARTFORD/NEW BRITAIN

V : AT HARTFORD

CONNECTICUT STATE BOARD
OF LABOR RELATIONS, et al : JANUARY 111,  1993

MEMORANDUM OF DECISION

I
I

The plaintiff City of Hartford (hereinafter the "City" 1

appeals pursuant to General Statutes §4-183 from a decision 0 i

the defendant Connecticut State Board of Labor Relations (herein-

after the "Board“) ordering the City to comply with the defendant !

!iartford  Police Union's (hereinafter the "Union") request for

certain information regarding a pending disciplinary hearing of

a police officer charged with misconduct.

The Union, by letter from its attorney dated October 7, 1986,;

requested that the Hartford Chief of Police provide it with

"copies of any and all reports, statements, internal memos, or

other documents, other than the notes created by your advocate j

in'preparation for the hearing, in reference to the pending
I1

I
disciplinary hearing of Officer William Holcombe." The Union

sought this information as the representative and advocate of the /

officer charged with misconduct in order that the Union might j

adequately represent and defen&&Ke:officer at his hearing.
Gi'  ;;;.  ,.. . '. I? ,.'  .- :

-- . . .i i \, ..:  ; :, ,, .
2 . . ;;



The Hartford Chief of Police denied the Union's request fo::

information, stating that it was the policy of the liar-tforci

Police Department that no evidentiary mato.rial  expected to be

used at a departmental hearing should be released prior to the

hearing.

Accordingly, pursuant to General Statutes $7-471(4), which i.::

part of the Municipal Employee Relations act (hereinafter "I~SERJ\'j,

the Union filed a complaint dated November 6, 1986 with the Board,
I

alleging that the City, a "municipal employer" under General :

Statutes 57-467(l), engaged in a prohibited practice under

General Statutes 57-470 when it refused to provide the Union,

the bargaining representative of the City's uniformed police :

employees, with the information requested. The Union alleyed

that the City's failure to provide the requested information
I
I

was a violation of the duty to provide information and that such /
I
I

violation constituted a prohibited practice under MERA. I
i

The Board, after hearing the parties, made the following
I
I

:onclusions  of law in its "Decisipn and Order" dated March 8, 1990::
I

“1. The statutory duty to bargain in good faith !
I

includes the duty to furnish the Union with rele-
vant information necessary for it to police the
collective bargaining agreement.

1

1

2. The information requested in the Union's
October 7, 1986 letter was relevant to the Union's

2



duties as exclusive bargaining representative of
the police unit.

3 . Under the facts presented here, the City's
refusal to provide the Union with information
in a police officer's file who has been charged
with alleged misconduct and which relates to a
pending disciplinary hearing, constituted a
refusal to bargain and a prohibited practice
under Section 7-470(a)(4)."

The Board ordered the City to cease and desist from refusing 1

to provide the Union with the requested information relating to

the pending disciplinary hearing and to provide the Union with

this type of information in the future.

It is a settled prin~.:i.ple of administrative law that, if an

adequate administrative remedy exists, it must be exhausted before

the Superior Court will  obtain jurisdiction to act. Greater

Bridyeport Transit District v. Local Union 1336, 211 Conn. 436, '-___-

438, 559 A.2d  1113 (1989)" The City has exhausted all available

administrative remedies as required by General Statutes 54-183(a).

Additionally, the record adequately supports a finding of aggrieve-

ment, a necessary predicate to the City's appeal. See Connecticut-.

Business & IndustriesAAssne-Y-_ ., Inc. 'v CHHC, 214 Conn. 726, 730, 573 !

A.2d  736 (1990).

The scope of judicial review in administrative appeals  is  set  /

forth in General Statutes §4-183(g)  (Rev. to 1985) as follows: '

The court shall not substitute its judgment
for that of the agency as to the weight of ,

3 I



the evidence on questions of fact. The
court may affirm the decision of the agency
or remand the case for further proceedings.
The court may reverse or modify the decision
if substantial rights of the appellant have
been prejudiced because the administrative
findings, inferences,conclusions, or decisions
are: (1) In violation of constitutional or
statutory provisions; (2) in excess of the
statutory authority of the agency; (3) made
upon unlawful procedure; (4) affected by other
error of law; (5) clearly erroneous in view
of the reliable, probative, and substantial
evidence on the whole record; or (6) arbitrary
or capricious or characterized by abuse of
discretion or clearly unwarrarikeai  *lserc.i:;l?  of
discretion.

Reviewing courts traditionally have accorded deference to the

Labor board's interpretation of the acts it is charged with en-

Forcing. Board of Education v. State Board of Labor Relation;;,_--

!17 Conn. 110, 119-120, 584 A.2d  1172 (1991), citing Li::t)erman  v.-. _.--.--
3oard of Labor Relations, 216 Conn. 253, 2G..:, 597 i\.2d 505 (1990).:

l'he  agency's practical construction of the statute, if reasonable,:

iS "high evidence of what the law is." Id., quoting COS  Cob
8

Volunteer  Fire Co. No. 1, Inc. v. Freedom of Information Comrnissi--  i- _.

!12 Conn. 100, 106, 561 A.2d  429 (1989). On the other hand, ;t i;
I

:he  function of the courts to expound and apply governing principles

If law. Lieberman, supra, 262, quoting NLRB v. Brown, 380

S.Ct.  980, 13 L.Ed.2d  839 (1965) (Other citat!78, 291, 85

lmitted.)

The Uni ted States Supreme Court has held that

4
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argain collectively, imposed upon an employer by the National

abor Relations Act, includes a duty to provide relevant intorm::.-

ion needed by a labor union for the proper performance of its

uties as the employees' bargaining representative. See

ational  Labor Relations Board v. Acme Industrial CO., 385

.S. 432.

The language of the National Labor Relations Act (hereinafter

LRA) and Connecticut's MERA is essentially the same and for this

eason the judicial interpretation frequently accorded the federal

ct is of great assistance and persuasive force in the interpre-

ation  of our own acts. West Hartford Education Assn., Inc.5

IeCourcy, l62  Conn. 566, 579, 295 A.2d  526 (1972): see also

ioard  of Educationof the Town oE Thomaston, 217 Conn. 110, 120- - -

i991).

There is a general duty on the part of an employer to disclose

.elevant  information to an employee's bargaining representative

1s part of the duty to bargain collectively or to bargain in good

'aith,

However, the NLRB in Anheuser-Busch, Inc., 237 NLRB 982

1978), created an exception to this general duty. There, the

ILRB addressed the issue of whether the National Labor Relations

ret  was violated when an employer refused to provide the union

5



.

I

ith witness statements relating to an employee's suspension prior

o the arbitration of the employee's grievance. The NLRB dismissed

he union's complaint holding that the general obligation to honor

equests for information does not encompass the duty to furnish

itness statements themselves.

In the case at bar, the Board chose not to follow the

nheuser-Busch decision with respect to the non-disclosure of

itness statements.

It is not the Board's finding of the relevancy of witness

tatements that concerns this court. Rather, it is the Board's

doption of a non-mandated policy of disciosure  of such statements

iven  the peculiar facts of this case.

In rejecting the witness statement exception in Busch, the_-

oard stated that the disclosure of the names of potential

itnesses, as noted in Busch, is equally likely to result in the

ntimidation or coercion of witnesses. The court agrees and

odifies herein the Board's order to reflect this concern. I

This court is confronted with the problem of how to apply
I

he various decisions of state and federal r.:(.:urts  crr,il  statt:  <AI  (! /
i

ederal labor relations boards to the facts presented here. The
1

ourt is mindful of the decision in Board of Education v. CSBLR,
!
:

90 Conn. 235, 242 (1983) regarding the requirement on an empIci(l:

o furnish information to a union where there is a probr:l;~ilit~

6



hat such information is relevant to a grievance proceeding and

hat great weight should be given to the determination of relevanci

y the Board.

However, police organizations require the public trust in far,  '

reater dimension than that accorded most commercial enterprises.

n order to encourage the free flow of information within a police
..:

epartment, those individuals who provide j-n ormat  i.CJrl  timt wdty

ead to a disciplinary hearing for an officer must enjoy confiden-

iality at the pre-hearing stage. The adoption of a contrary

olicy  will in all likelihood tend to impede, if not stifle, ilit;

epartmental investigations. 1

In the opinion of this court, the preset v.ltion  ot the integrit';

f police departments is best served by adopting, in this case, the

ule set forth in Anheuser-Busch, supra, excluding witness state- /

ents from the types of information disclosable prior to a dis-

linary hearing. The court further adopts the holding in NLHE v.

ew Jersey Bell Telephone Company, 936 F.2d  144 (1991),  and orders j

he City to furnish the Union with summaries of all witness state-,

lents obtained during the investigation prior to the disciplinary 1
I

Chief Sullivan of the Hartford Police  Department testified I

efore the Board that "[Plrobably  90 percent of the cases are
I
/

elf-generated and not as a result of civilian complaints."
Hearing Transcript, pg. 34).
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nearing. No information contained therein shall reveal the

identity of informants or witnesses and any reasonable concern

Dnthe part of the City that any information contained in the

summaries may identify such informants or witnesses shall be

resolved in favor of nondisclosure. See Pennsylvania Power &

Light Co., 301 NLRB No. 138,1991).

Accordingly, the City's appeal is sustained to the extent

set forth above and the Board's decision and order dated March

8, 1990, is so modified. In all other respects, the Board's

decision and order is affirmed.

,J.
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