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On May 25, 1988, James P. Amato, (the Complainant), filed a complaint
with the Connecticut State Board of Labor Relations (the Labor Board)
alleging that the City of New Britain (the City) had engaged and was
engaging ir practices prohibited by the Municipal Employee Relations Act
(the Act). Specifically, Mr. Amato charged that the City had unilaterally
changed his conditions of employment by creating bi-level positions in the
same classification without negotiation.

After the requisite preliminary administrative steps had been taken,
the matter was brought before the Labor Board for a hearing on January 10,
1989, and April 3, 1989. Both parties appeared at the hearing, were
represented by counsel and were provided full opportunity to present
evidence, examine and cross-examine witnesses and make argument.

' Although the complaint identified Local 1186, Council 4, AFSCME, AFL-CIO,
(the Union) as the-complainant, the complaint was filed and pursued by Mr..
Amato as an individual. At the time of filing, Mr. Amato held no position
with the Union. The Union did file a brief supporting Mr. Amato's  position.



,

At the fir9t  hearing on January 12, 1989, the Complaint moved to amend his
ccmplaint. Both parties filed post-hearing briefs.

On the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and order of dismissal of the
complaint.

Findings of Fact

1. The City is an employer within the meaning of the Act.

2. The Union is an employee organization within.the meaning of the
Act.

3. James P. Amato is an employee of the City and a member of a
bargaining unit represented by Local 1186, Council 4, AFSCME, AFL-CIO.

4. Amato has been employed in the Parks Department of the City since
approximately 1966. Sometime in 1979, he was appointed to the position of
Park General Foreman and was initially assigned to Willow Brook Park.

5. At the time of Amatzo's  appointment, there was only one general
foreman in the Parks Department.

6. In June, 1985, Amato's  assignment was changed from Willow Brook
Park to Stanley Quarter Park and at that location he was responsible for
building maintenance and construction system wide. The responsibiliy  for
Willow Brook Park was assigned to a foreman, a lower classification than
General Foreman.

7. Amato filed a grievance about his reassignment to maintenance and
construction. The Union and City resolved the grievance, concluding that
the new assignment was within the job description of Park General Foreman.
Although Amato did not agree with this conclusion and asked that the
grievance be filed for arbitration, the Union did not file Amato's grievance
to arbitration.

8. Because Amato disagreed with the Union's handling of his grievance,
he ran for Union President in December of 1985 and was elected for two one-
year terms.

9. In 1987, the City hired a consultant to develop a maintenance
management plan. On October 5, 1987, this plan was adopted for the Parks
and Recreation Department.

10. One of the recommendations of the Maintenance Management Plan was
to reduce the number of park personnel who reported directly to the
Superintendent of Parks, Robert McGlone,  from nine employees to six. This
was accomplished by increasing the number of General Forepersons from one to
three.

2 On January 12, 1989, Amato filed an amended complaint, alleging
that the City violated the Act by : (1) violating Article 1.0, 1.2 and
4.3(A) of the collective bargaining agreement; (2) discriminating against
him because of his activities on behalf of the Union; (3) failing to bargain
in good faith.
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11. As a result of these recommendations, the City's Common Council
approved the creation of two additional positions in the classification of
General Forepersons on February 17, 1988.

12. On February 18, 1988, R. Peter Ledger, the Director of Parks and
Recreation, made a request to the Personnel Director, John Byrne, to revise
the job description of General Foreperson. Ledger wanted the training and
experience requirements reduced from eight (8) years to six (6) years since
under the existing requirements, no present employee of the Department could
qualify for the position.

13. On March 15, 1988, Byrne sent the prepared revised job
description to Mr. Fabetti, President of Local 1186.

14. On September 22, 1988, the Union's vice president, Mary F'unari,
approved the revised job specifications for the position of General
Foreperson.

15. On September 30, 1988, the City announced a civil service
examination for the position of Park General Foreperson. Amato applied to
take the exam, but was told he was not eligible because he already held the
position of Park General Foreperson.

16. Amato appealed“this ruling of the Civil Service Commission and
was told he could take the exam since his appeal would not be decided by the
date of the exam. He did not take the exam and on January 20, 1989, the
Civil Service Commission dismissed his appeal as moot.

17. The three positions of Park General Foreperson, which were
established in accordance with the Maintenance Management Plan are as
follows: General Foreperson, Building ,Maintenance  and Construction; General
Foreperson, Park Maintenance: and General Foreperson, Willow Brook Park.
Amato retained his assignment to the position of General Foreperson,
Building Maintenance and Construction, the position he had held since 1985.
The other two assignments were filled on an acting basis pending
certification by the civil service commission.

18. Articles 1.0 and 1.2 of the contract read as follows:

l.O-The City recognizes the Union as the sole and
exclusive bargaining agent for the purpose of
collective bargaining pursuant to the terms and
conditions of the Municipal Employees Relations
Act with respect to rates of pay, wages,
salaries, hours of employment and other
conditions of employment for all employees in
classifications listed in the compensation plan
appended hereto, and any and all employees paid
from funds obtained by the City from federal,
state or other sources, with the exception of
those covered by the job classifications listed
in appendix A of
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this Agreement, and with the further exception
of all uniformed and investigatory employees of
the Fire and Police Departments. Effective July
1, 1984, the City recognizes the Union as the
sole and exclusive bargaining agent of employees
of the Office of Grants Administration and the
City Improvement Commission whose
classifications are listed in the compensation
plan appended hereto.

1.2-If  the City shall create any new position
during the life of this Agreement, it will
meet with the Union in an attempt to arrive
at a mutual determination as to inclusion
or exclusion from the bargaining unit. In
the event they are unable to agree the City
at its option may rescind the creation of
the position or refer the matter to the
State Labor Relations Board for
determination under Section 7-471 (2) of
the General Statutes in which event, the
City's option to rescind will no longer be
effective ,* If the position is determined
to be within the scope of the bargaining
unit the City and the Union must agree on
the proper pay grade or use the services of
the State Board as stated in the above
clause.

19. Article 4.3(A) of the contract reads as follows:

4.3(A)-When a vacancy or a new position in the
bargaining unit exists in any Department and
the City decides to fill the vacancy or
position, the employee in that Department
with the highest passing mark on the Civil
Service examination given for the purpose of
filling the vacancy or new position shall be
given the first opportunity to fill the
vacancy. If the vacancy cannot be filled by
anyone within the Department, the vacancy may
then be offered to any other bargaining unit
employee in the service of the City, and
shall be given to the applicant with the
highest passing mark on the Civil Service
examination eligible for the position, the
vacancy may be filled from an open
competitive list. To be considered for an
appointment from an open competitive list, an
employee must rank within the top-three
qualifying grades on the examination. On
positions for which the City decides not to
require an examination, employees in that
Department if qualified, shall be given first
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preference to fill the position by seniority. The
provisions of this section shall be administered
by the appointing authority and the Personnel
Director.

Conclusions of Law

1. The decision to assign a bargaining unit member to other
duties within his job classification is a managerial decision and not a
mandatory subject of bargaining.

2. Where a grievance previously had been filed'challenging the
same employer action challenged by the prohibited practive camplaint,  and
the Union failed to bring the grievance to binding arbitration after denial
of the grievance on the merits, the Union will be barred from challenging
the employer's interpretation of the contract if:

(a) the issue of contract interpretation determinative of the
grievance is the same issue of contract interpretation that would be
determinative of the prohibited practice case; and

(b) the grievance proceedings were fair and regular: and
(c) the parties have agreed to be bound by grievance settlements;

and
(d) to apply such a bar would not be repugnant to the purposes and

policies of the Act.

3. Whether the City's action of reassigning Amato to the Position
of General Foreperson Building and Maintenance involved a breach of contract
is not a question within the jurisdiction of the Board under the
circumstances of this case.

4. The Complainant failed to meet his burden of proof that his
reassignment to General Foreperson Building and Maintenance was motivated by
anti unipn  animus.

Discussion

The complainant originally charged that the employer unilaterally
changed a condition of employment without bargaining with the Union by
creating a "bi- level classification in the same classification." At the
first hearing,the complainant amended the complaint to include allegations
of (1) discrimination for his involvement with the Union particularly for
his activities as President of the Union; for (2) violation of Article
4.3(A) the contract for not allowing him to take a civil service
examination; (3) violation of Article 1.0 and 1.2 of the contract by
changing the job title without negotiation with the Union.

We turn first to the complaint's charge that the City unilaterally
changed a condition of employment without bargaining.It is well settled that
a unilateral change in a fixed practice concerning a condition of employment
rising to a level of a mandatory subject of bargaining is a violation of an
employer's duty to bargain and a violation of the Act unless the employer
proves an appropriate defense. Town of Newington , Dec. No. 1116 (1973).
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However, an employer may effect a change where the past practice involves a
subject that falls within the area of management prerogative. Town  of
Wallingford, Dec. No. 1194 (1974); City of New Haven, Dec. No. 1672 (1979);
Town  of Willington, Dec. No. 2012 (1981).

Mr. Amato first complained of his assignment in 1985 when he was
transferred from General Foreman of Willow Brook  Park to his assignment as
Foreman, Construction and Maintenance system wide. At the time of his
transfer, Amato filed a grievance concerning the change. When this
grievance was denied by the Personnel Director on the grounds that the job
description of General Foreman encompassed the responsibilities assigned to
him, Amato requested the Union to appeal the decision to arbitration. The
Union elected not to do so and Amato's  dissatisfaction with the handling of
his grievance led him to run for President of the Union. He did so and was
elected for two one-year terms.

In 1987, as a result of a management study, the Parks Department
created two additional positions of Parks General Foreperson. One was
assigned as General Foreperson at Willow Brook  Park; the other as General
Foreperson, Park Maintenance. The creation of these two new positions
increased Amato's  dissatisfaction. First, he felt that the City , by
decreasing the experience requirement for the position, was appointing
individuals who were notqualified for the position. This resulted in a
loss of job status. More importantly, the reorganization and the
establishment of the two additional Forepersons positions failed to result
in the only assignment that he truly coveted; Park Maintenance. In fact,
Amato admitted on cross-examination that if the City reassigned him to
General Foreperson, Willow Brook Park or General Foreperson, Park
Maintenance, he would never have filed this complaint. Thus, Amato
understands the duty to bargain as requiring the City to allow him to veto
any job assignment he does not desire. Clearly, this understanding is
erroneous.

Not all unilateral changes by an employer constitute a refusal to
bargain. This Board has recognized that the authority to establish a-new
shift; City of Bridgeport, Dec. No. 1319-A; to eliminate a position for
budgetary reasons; West Haven Board of Education, Dec. No. 1363; to reassign
employees to other duties which are concededly within their job description
are fundamental to the operation of any public agency and therefore involves
the exercise of managerial discretion; West Hartford Education Association v
DeCourcy,  162 Conn. 566, 582, 593 (1972). In the present case, the City did
nothing more  than reassign Amato to other duties which were within the job
specifications of General Foreman. These responsibilities include the
supervision of construction and upkeep of... roads, sewers and projects or
emergency conditions. Clearly, the assignment of Amato to the position
responsible for building and maintenance system wide falls within these
general parameters. Therefore, the City's creation of two additional
General Foreperson positions was not a change in a condition of employment
but the exercise of a managerial prerogative which did not obligate the City
to bargain with the Union.
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Moreover, even if the Union or Mr. Amato had made out a prima facie
case of unilateral change , it will be barred from denying the City's
interpretation of Article 1.0 and 1.2 under our ruling in City Of New
London, Dec. No. 2411 (1985). There we found that if a grievance previously
had been filed challenging the same employer action challenged by the
prohibited practice complaint, and the Union failed to bring the grievance
to binding arbitration after denial of the grievance on the merits, the
Union will be barred from challenging the e?loyer's  interpretation of the
contract provided certain conditions are met .

In the present case, in 1985, Amato grieved his reassignment under the
same articles of the contract he now alleges before us‘in a prohibitive
practice complaint. At that time, the Union agreed to the City's resolution
of the dispute. It did not file for arbitration. Since the Union has
substantial discretion, absent bad faith or improper motive, in settling
bargaining unit members grievances, the Union as well as Amato is bound by
that resolution.

The complainant also argues that the City breached the collective
bargaining agreement by creating two additional assignments under the job
classification of Park General Foreperson and by failing to allow him to
take the Civil Service Exam. We have consistently held that this Board
lacks jurisdiction to construe or interpret a contract where a complainant
can show nothing beyond a"mere  breach under the interpretation which he
espouses. Trumbull Board of Education, Dec. No. 1632 (1978). A corollary
rule to the one stated above is that an employer does not commit a
prohibited practice merely because it may have breached the contract.
Wallingford Board of Education, Dec. No. 1714 (1979).

However, this Board will construe a contract in at least two kinds of
situations, as we stated in Town of Plainville, Dec. No. 1790 (1979).

One such case is that where an employer's conduct
constitutes a prima facie violation of the Act without
regard to the contract and where the employer seeks to
justify that conduct on the grounds that it is
permitted by the contract. Where, for example, an
employer has changed unilaterally an existing
condition of employment during the term of a contract,
that unilateral change constitutes a prima facie
refusal to bargain in good faith and a practice
prohibited by the Act. 'Iown of Newington, Case No.
MPP-2383, Dec. No. 1116 (1973).

3 In order for us to defer to the grievance settlement, the following
conditions must be met: (a) the issue of contract interpretation
determinative of the grievance is the same issue of contract interpretation
that would be determinative of the prohibited practice case; and (b) the
grievance proceedings were fair and regular; and (c) the parties, have agreed
to be bound by grievance settlements; and (d) to apply such a bar would not
be repugnant to the purposes and policies of the Act.
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It is not such a violation of the Act , however, if
the employer can show that his conduct was permitted
by the contract. Iown  of Newington, supra.

Where the employer makes such a claim in this
context this Board has jurisdiction to determine
the merits of the claim and in doing so to construe
or interpret the contract, though the Board may, at
its discretion, differ to arbitration as the
preferred tribunal for determining questions of
this nature.

These conditions are not present here. The complainant has failed to
make out its prima facie case that there has been a unilateral change in a
mandatory subject of bargaining. The essence of Amato's amended complaint
is that the City violated the Act by breaching the contract. From the above
reasoning, it follows that this Board has no occasion to construe a
collective bargaining agreement if the only question is whether the contract
was breached. Southington Board of Education, Dec.No.  1717 (1979). The
proper forum for determining a breach of contract is the J$oard  of Mediation
and Arbitration or an arbitrator selected by the parties.

Amato's final claim that the City has retaliated for his Union
activities is totally without merit. In this regard, the only evidence
offered by the complainant is a comment by Amato's supervisor, Robert
M&lone,  that Amato was not a "team player" and by a co-worker that Pete
(Ledger) didn't like Jinuny (Amato) and he was going to"...take  him off his
throne". These comments standing alone do not reveal anti union animus.
Such comments, when coupled with discriminatory conduct on the part of the
City, may lead us to infer that the City's acton  was motivated by anti-union
animus. Here, however, there was no discriminatory conduct by the City.

4 Amato's claim that the City breached the contract by not allowing him to
take the Civil Service Exam is just not true. The City did initially reject
him for the exam because he already held the position that he applied for.He
appealed and was notified both verbally and in writing that he could take
the exam while his appeal was pending. He failed to do so and blames his
inaction on the City. Not only is this claim not believable but borders on
the frivolous. Although we have awarded attorney's fees and costs where a
respondent has asserted defenses which are wholly frivolous and non
debatable; Killingly Board of Education, Dec. No. 1809 (1979), we have
decided not to do so in situations where the complaining party has made such
an asssertion because it could have a chilling effect on future good faith
efforts to exercise one's rights. Norwich Board of Education, Dec. No. 2673
(1988). While we do not believe that the charges made by Amato were made in
subjective bad faith, our holding in Norwich supra is not cast in stone and
may be reassessed under facts different than those presented here.
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Amato claims that his assignment to Foreperson, Building, Construction and
Maintainance was discriminatory and motivated by his activities on behalf of
the Union. However, this assignment which of course was neither a demotion
in rank nor pay, pre-dated Amato's involvement with the Union. In fact, it
was his disatisfaction with the Union's failure to pursue his grievance to
arbitration which led him to run for the Union presidency. We conclude that
Amato's reassignment had nothing to do with his activities on behalf on the
Union. We accordingly dismiss.

Amato claims that his assignment to Foreperson, Building, Construction and
Maintainance was discriminatory and motivated by his activities on behalf of
the Union. However, this assignment which of course was neither a demotion
in rank nor pay, pre-dated Amato's involvement with the Union. In fact, it
was his disatisfaction with the Union's failure to pursue his grievance to
arbitration which led him to run for the Union presidency. We conclude that
Amato's reassignment had nothing to do with his activities on behalf on the
Union. We accordingly dismiss.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the complaint filed herein be, and the same is hereby,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By Patricia V. Low, Chairman
Patricia V. Low, Chairman

Craig Shea
Craig Shea

Susan R. Meredith
Susan R. Meredith
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City of New Britain
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27 West Main Street
New Britain, Ct. 06051

James F. Kane, Esq.
Caruso & Kent, P.C.
318 Main Street, P.O. Box 679
Farmington, Ct. 06034
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207 Washington Street .,
Hartford, Ct. 06106

Edward Caffrey, Staff Representative
Council 4, AFSCME, AFL-CIO -
444 East Main Street
New Britain, Ct. 06051
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