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Dl32ISIONANDORDER

On August 30, 1988, the Wilton Municipal Employees  Union, Local 1303-
160, Council 4, AFSCME, AFL-CIO (the Union) filed a complaint with the
Connecticut State Board of Labor Relations (the Labor Board) alleging that
the Town  of Wilton (the Town) had engaged and was engaging in practices
prohibited by the Municipal Employees Relations Act (the Act). Specifically,
the Union charged that the Town  had unilaterally changed the working
conditions of the Mechanic in the Fire Department and that this change
constituted a failure to bargain in good faith and discrimination against
the employee for his Union activities in violation of the Act.

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Labor Board for a hearing on March 22, 1989,
at which the parties appeared and were represented. Full opportunity was
provided to present evidence , examine and cross-examine witnesses and make
argument. Both parties filed post-hearing briefs.



On the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and order.

FINDINGS OF FACT

1. The Town is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the
Act, and was certified on March 25, 1988 as the exclusive bargaining
representative for a unit of Town employees.

3. Ralph Nathanson, a bargaining unit member, has been employed by
the Town as a Mechanic/Apparatus Supervisor working in the Fire Department
since February 4, 1980.

4. Sometime around June or July,1980,  Nathanson was assigned a town
truck to assist him in his duties as Fire Department mechanic. Since it was
his responsibility to respond to emergency calls for repairs on a twenty-
four hour basis, he was allowed to take the truck home each evening.

5. In June, 1985, the Town purchased a 1974 Chevrolet truck to replace
Nathanson's previous truck.

6. At the time of purchase, the 1974 Chevy truck had several safety
problems which Nathanson discussed with the Chief. Specifically, Nathanson
was concerned with the safety of the vehicle because of its rusting
condition, the amount of milage and the condition of the engine.

7. The Fire Department requested a new vehicle for the mechanic's
position for the 1988-89 fiscal year. The Fire Department's request was
denied by the Board  of Finance.

8. In July, 1988, the truck scale division of State Police responded
to the town's request to inspect the 1974 Chevy pickup. The State Police
informed the Town's  police chief, William Von Zehle, Jr., that if the truck
had been stopped on the road, they would have pulled it off then because of
its safety problems.

9. At the next monthly meeting, the Chief notified the Fire Commission
of the inspection and was told to take the truck off the road.

10. Subsequently, Nathanson approached the Chief and asked if the
vehicle could be fixed and put back into operation.

11. After checking the minutes and discussing Nathanson's request with
Fire Commissioners Lucas and Morin, the Chief authorized Nathanson to repair
the truck.

12. After the repairs were done, the truck was reinspected by the
Department of Motor Vehicles and was approved on August 17, 1988.
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13. On August 25, 1988, Chairman Byington, the only Commissioner the
chief had failed to contact, called the Fire Department and said that if the
truck wasn't off the road that day, someone would be suspended.

14. The Town did not discuss the removal of the truck with the Union
at any time before the decision was made.

15. The Fire Department traded the 1974 Chevy truck to the Department
of Public Works for a three quarter ton truck to be used as a brush truck.

16. The Public Works Department repaired and painted the truck and
used it for a job truck , at least until the date of the hearing in this
case.

17. Nathanson was the unoffical  head of a committee of employees who
met with Fire Commissioner Byington in September or October of 1987 to
discuss their pay raise and other conditions of employment. Byington
responded that he would discuss their problems with the First Selectman and
get back to them. Subsequently the employees contacted the Union and began
an organization campaign.

18. Ralph  Nathanson was the person who initially contacted the Union
about collective bargaining representation. Additionally, Nathanson
solicited employees to sign cards in support of the Union. He also spoke to
Police Chief Von Zehle, Jr. about the Union organizational drive.

19. Bargaining for a first contract began soon thereafter. The Union
submitted proposals, including wage proposals, on June 6, 1988.

20. During contract negotiations, the employer unilaterally changed
the payday for some bargaining unit employees from Thursday to Friday. When
the Union objected, the change was rescinded.

CONCLUSIONS OF LAW

1. An employer's unilateral change in an existing condition of
employment which involves a mandatory subject of bargaining during the term
of an existing collective bargaining agreement will constitute a refusal to
bargain and a prohibited practice.

2. use of an employer-owned vehicle by an employee while the employee
is on call for emergency work assignments concerns a benefit that is a
mandatory subject of bargaining.
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3. The Town's  unilateral change in the practice of providing such a
benefit for the Mechanic/Apparatus Supervisor constituted a prohibited
practice and a refusal to bargain.

4. The action of the Town in removing the vehicle was shown to be
motivated by anti-union animus.

DISCUSSION

The Union's complaint alleges that the Town has violated that Act by
unilaterally depriving Ralph Nathanson of the use of a vehicle without
negotiating the change with the Union and, additionally, that the Town  took
this action in retaliation for Mr. Nathanson's activities on behalf of the
Union. We conclude that the Town did in fact fail to bargain in good faith
in violation of the Act and that this action was motivated by anti-union
animus.

An employer's unilateral change in an existing condition of employment
which involves a mandatory subject of bargaining will constitute an illegal
refusal to bargain and a prohibited practice under the Act unless the
employer proves an appropriate defense. NLRB v. Katz, 369 U.S. 736 (1962);
Town of Newington, Dec. No. 1116 (1973), aff'd. in Town  of Newington v.
Connecticut State Board of Labor Relations et al., Dk. 109307, Court of
Common Pleas, Hartford County (December 11, 1973); Town of Westport, Dec.
No. 1602 (1977), summarily aff'd in Town of Westport  v. Westport  Municipal
Employees Association Dk. 168495, Superior Court, Fairfield County at
Bridgeport (October 13, 1978); Town  of East Haven, Dec. No. 1279 (1974),
aff'd in Town of East Haven, et al. v. East Haven Police Union, et al., Dk.
142400, Superior Court New Haven (June 17, 1975); Bethel Board of Education,
Dec. No. 1920 (1980). This is true whether or not the existing condition is
guaranteed by the contract. City of Milford, Dec. No. 1168 (1973); Town  of
Newington, supra.

The question of whether a benefit involving use of an employer vehicle
for personal purposes constitutes a mandatory subject of bargaining has been
addressed before by this Board. State of Connecticut, Dec. No. 2460 (1986);
Town of Milford, Dec. No. 2563 (1987). Our reasoning in those cases was
expressed in the State case as follows:

In this day and age, it is commonplace for employers
to provide use of a company vehicle to employees as a
benefit. This is in effect a form of compensation just
as [are] salary, health insurance, on site recreational
and physical fitness facilities, and innumerable other
types of benefits provided to employees. In many work
places, use of a company vehicle as a benefit is allowed
to the extent that the employee may regard the vehicle
virtually as his or her own for nearly all personal
purposes. In some such situations the Internal Revenue
Service even regards the benefit as a form of reportable
and taxable income.
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At least with respect to personal passenger
type vehicles and in circumstances where
personal use is not shown to interfere
substantially with the employer's need to
use the vehicle for work purposes, such a
benefit is a condition of employment and a
mandatory subject of bargaining.

In the present case, the Mechanic was given use of a truck in order to
be on call for emergency repairs. He took the truck home with him so that
he would have it available to be on call 24 hours a day. The vehicle was
equipped with a radio , emergency lights and tools.

The Town does not deny that there has been a change regarding vehicle
use for Mr. Nathanson. Instead they outline a series of reasons why the
removal of the 1974 Chevy pickup was reasonable: (1) Safety and Liability
Problems- the vehicle was unsafe and in need of major repairs and an
accident could expose the town to unwarranted financial liability. (2)
Economic Cost of Maintaining the Vehicle- essentially the town argues that
It is imprudent to spend $ 1,149 a year on a vehicle worth $ 1.00 in book
value and is unsafe; (3) No Operational Need for the Truck- the number of
major fires where there is a actual need for a mechanic is minimal. These
arguments, however, miss the mark. Certainly, they are persuasive arguments
to be raised by the Town in negotiations and/or before a binding arbitration
panel. They do not, however, relieve the Town  from its obligation to
bargain. If the only test for determining whether an employer has an
obligation to bargain with the representative of its employees is the
legitimacy of the employer's reasons for taking unilateral action , then
collective bargaining becomes an empty promise. Carried to its logical
extreme, it would allow an employer to repudiate contractual promises
whenever reasonable circumstances exist to justify repudiation. This is
contrary to one of the underlying principles of collective bargaining, which
is to give workers the opportunity to deal with their employers on an equal
footing concerning wages, hours and other conditions of employment, NLRB  v.
Jones and Lauglin, 301 U.S. 1, 57(1937),  by imposing upon labor and
management the mutual obligation to bargain collectively. NLRB v. American
National Insurance Company, 343 U.S. 395, 401 (1952); West Hartford
Education  Association,  Inc. v. DeCourcy,  162 Conn. 566, 585 (1972). In the
present case, the only question is whether Mr. Nathanson was receiving a
benefit which is a mandatory subject of bargaining. As we discussed above,
the use of company vehicles for employees is a form of compensation and is a
mandatory subject of bargaining which must be negotiated. Nathanson is now
required to furnish his own vehicle to fulfill the requirements of the job
without any change in his compensation. Clearly, the Town  had the
obligation to bargain with the Union's newly certified exclusive bargaining
representative.

The Union has also claimed that the action of the Town was motivated by
Nathanson's role in the Union's organizational campaign. The Act, of course,
prohibits employers from "interfering , restraining or coercing employees in
the exercise of the rights" to engage in "concerted activities for the
purpose of collective bargaining or other mutual aid or protection", Section
7-470(a) (1) and 7-468(a).When  a complaint is filed with the Board alleging
that an employer has discriminated against an employee for engaging in
activities protected by the Act, the Board's task is to weigh the claims

(5)



in light of the facts presented. Beebe School Transportation, Inc., Dec.
No. 1731 (1979); See also Pine Grove Cemetery Association, Dec. No. 1722
(1979); Focd Crafts, Inc., Dec. No. 600 (1963). The Union has the burden of
proving that the complainant was discriminated against because he engaged in
protected activity. As we stated in Connecticut Yankee Catering Co.,-Inc.,
Dec. No. 1601 (1977), the substantial evidence necessary for such a finding
n . ..need not consist of direct evidence of improper motive. Such evidence is
rarely available and the union is entitled to the benefit of any inferences
that are reasonable under the circumstances..."

The record shows that Mr. Nathanson was prominent in the recent
campaign to organize the bargaining unit. He was one of the group of
employees who met with Mr. Byington in an effort to solve problems before
the Union was called in. He was the person who called the Union and he was
active both before and after the election. He was also warned by the fellow
employees that he would lose his truck if the Union won the election.

From the foregoing, it is clear that (1) Nathanson was the most
active, visible proponent of the Union organizing campaign ;(2) Byington
knew or should have known of Nathanson's activities since he had met with
the group of employees, Nathanson among them, who were dissatisfied with
their working conditions ;(3) the Town removed the truck shortly after the
newly certified Union began negotiations for a contract.

In analyzing a charge of discrimination, the Board looks to see
whether or not the stated reasons for the action taken are pretextural. If
they are, it is reasonable to infer the existance  of a different motive.
City of New Haven, Dec. No. 2159 (1982); City of Stamford, Dec. No. 1948
(1980); Beebe School Transportation, Inc., Dec. No. 1731 (1979). At the
hearing, the Town offered a number of reasons to justify its decision to
deny Nathanson the use of the truck: (1) The truck was taken off the road
because the State Police, after a courtesy inspection, advised the 'Ibwn that
the vehicle was unsafe; (2) Commissioner Morin  testified that the Commission
was concerned about the potential liability to the Tbwn  over Mr. Nathanson's
safety and had discussed these problems on various occasions in the past;
(3) The cost of maintaining the vehicle ($ 1,149) was imprudent in light of
its book value ($1.00); (4) There is no operational need for the vehicle.

We are unconvinced that the Town's  reasons were legitimate. It is
clear from the evidence that the truck had a number of safety problems
almost from its initial acquisition. Nathanson had on several occasions
complained about the safety of the vehicle and the Fire Department had made
several attempts to have the Town  purchase a replacement truck without
success. Subsequent to the Fire Commissioner's vote to remove the vehicle,
Nathanson received the Chief's permission to prt the truck back on the road
if it was repaired , reinspected and found safe .

+rhe Chief made this decision after conferring with two of the three Fire
Commissioners, both of whom, in his opinion, felt that their decision on
July 18, 1988 did not bar the truck from the road if it was safe and could
be fixed at no cost to the Town.
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Yet several days after the the vehicle was reinspected, Commissioner
Byington called the Fire Department and ordered the vehicle off the road.
The Town never explained this reversal.

Several other factors lead us to doubt the sincerity of the Town's
argument. Commissioner Morin, in his testimony, characterized his
discussion with Chief Von Zehle after the formal vote on July 18 as a
communication problem, since he himself believed the vote was "very firm",
implying that he never gave the Chief permission to put the truck on the
road. This testimony was in response to a leading question by Mr. Davis.
Morin never testified as to what he told Chief Van Zehle in that telephone
conversation. In contrast, Van Zehle testified that it was his
understanding with Morin and Lucas that both felt that their July 18th order
did not apply if the vehicle was safe. On this issue, we credit Von Zehle's
testimony not Morin's. Moreover, Commissioner Byington was never called by
the Town to explain his reasons for ordering the vehicle off the road
despite the fact that the Motor Vehicle Department approved it as safe. As
we noted above, it was Byington who met with the unofficial group of
disgruntled employees prior to the Union organizational drive and was well
aware of Nathanson's role. Under the ruling Secondino v. New Haven Gas Co.,
147 Conn. 672, 675 (1960), we infer from the Town's failure to call Byington
that his testimony would have been unfavorable to the position of the Town.

In regard to the Town's argument that it was concerned about its
liability and the safety of Mr. Nathanson
to Commissioner Morin's testimony,

, we are equally suspect According

about these issues. However,
the commissioners had ongoing discussions

the Town never offered into evidence the
minutes of prior meetings where these ongoing discussions took place. We
assume if such evidence existed, it would have been offered. In fact, when
asked the question whether these concerns were reflected in the minutes of
the Board of Fire Commissioners his response was "I don't know".
Furthermore, these concerns were never revealed to Nathanson during any
discussion about the continued use of the truck. We therefore find it
difficult to accept Morin's asserted reason for removing the truck from the
road.

In regard to the other asserted reasons for removing the truck from
Nathanson, we find them also to be pretextural. For example, in regard to
the financial costs of maintaining the truck, there was no evidence offered
to show that the truck became any more costly after the Union was organized
than before. Moreover, Exhibit 14, which outlined the operational costs of
the truck, was obviously prepared in anticipation of the hearing and no
serious thought was given to costs prior to that time. It does not reveal
that the Town was concerned about this item until the time of the hearing.
The same can be said for the operational need for the vehicle. We conclude
that the reasons asserted by the Town were manufactured ones in order to
justify the arbitrary and discriminatory action of the Fire Commissioner. We
conclude that the Town's removal of Nathanson's truck was motivated in
substantial part because of his activities on behalf of the Union.
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O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is
hereby

ORDERED, that the Tbwn  of Wilton  shall

I. Cease and desist from refusing to bargain with the Union concerning
the provision of a vehicle to the Mechanic.

II. Take the following affirmative action which the Labor Board finds
will effectuate the policies of the Act:

(a) Reinstate and maintain the practice of providing a vehicle
for the Mechanic's use including the right to take the vehicle home, unless
and until the Town  has negotiated a change in the practice with the Union;

b) Make the Mechanic whole for losses incurred because of the
Tbwn's  unilateral change;

(c) Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting in a conspicuous place where the
employees customarily assemble, a copy of this Decision and Order in its
entirety; and

(d) Notify the Connecticut State Board of Labor Relations at its
office at 200 Folly Brook Boulevard, Wethersfield, Connecticut, within
thirty (30) days of the receipt of this Decision and Order of the steps
taken by the City of Wilton to comply therewith.

CONNECTICUT STATE BQARD OF LABOR RELATIONS

s/ Patricia V. Low, Chairman
Patricia V. Low, Chairman

s/ Crais Shea
Craig Shea

s/Susan Meredith
Susan Meredith
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CERTIFIED MAIL, RETURN RECEIPT REQUESTED

Edward C. Desmond,  1st Selectman
?lown of Wilton
Town Hall
238 Danbury Road
Wilton,  Ct. 06897

Peter Thor, Staff Representative
Local 1303-160, Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051

Attorney Barbara J. Collins
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

Richard Davis, Labor Consultant
2505 Main Street
Stratford, Ct. 06497

Charles Flynn, Esq.
Town  of Wilton
Town  Hall
238 Danbury Road
Wilton,  Ct. 06897

Susan Creamer, Staff Attorney
Local 1303-160, Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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CONNECTICUT-STATE BOARD OF LABOR RELATIONS

Susan Meredith
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