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DECISION

DISMISSAL OF CCMPIAIHJZS

On October 6, 1987, Jeffrey Mefferd and Robert Clayton (the
Complainants) filed with the Connecticut State Board of Labor Relations (the
Labor Board) complaints alleging that Local No. 1361, Council #15, AFSCME,
AFL-CIO (the Union) and the City of Middletown (the City) had engaged and
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were engaging in prohibited practices within the meaning of Sections 7-
470(a) and 7-470(b)(2) of the Municipal Employee Relations Act (the Act).
In essence, the Complainants alleged that the Union breached its duty by
representing only the interests of one employee rather than the interests of
the entire union membership. Allegedly, this breach of duty occurred when
the Union dealt with the Mayor concerning appointments to the position of
lieutenant in June, 1987, and also when it failed to accept an offer to
extend the eligibility list for promotion to lieutenant from one to two
years. The Complainants' charge that the City violated the Act by
negotiating with the Union when it knew or should have known that the Union
was not representing its entire membership.

After the requisite preliminary administrative steps had been taken,
the complaints were consolidated , a stipulation of certain facts was
reached, and the matter was brought before the Labor Board for hearing on
July 18, 1988. The City and the two Complainants' appeared at the hearing,
were represented by counsel , and were provided a full opportunity to be
heard, adduce evidence, and examine and cross-examine witnesses. The Union
was not represented at the hearing due to the illness of its counsel,
however, Union counsel asked that the hearing proceed, although he reserved
the right to request an additional day of hearing after reading the
transcript. No such request was received. Union's counsel filed a brief' as
did the Complainants and the City. The last brief was received on September
23, 1988.

Issuance of the decision was delayed pending settlement efforts by the
parties which were ultimately unsuccessful.

Findings of Fact

1. The City of Middletown is an employer within the meaning of the
Municipal Employee Relations Act.

2. The Union is an employee organization within the meaning of the
Act.

3. The Complainants are included in the bargaining unit of certain
uniformed and investigatory personnel of the City's Police Department, and
have held the rank of sergeant at all material times.

4. On May 28, 1987, the written examinations for the rank of
Lieutenant were administered by an independent testing agency hired by the
City.

5. The written examination was taken by ten eligible sergeants
including the Complainants.
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6. On June 19, 1987, the results of the written exam were posted by
Chief of Police George R. Aylward, with Complainants Clayton and Mefferd

'passing the test as well as Sergeants George Lang and Ronald Lee. (Exhibit
3 ) .

7. On June 22, 1987, Joseph Labbadia, one of the sergeants who did not
pass the written exam , complained in writing to Union President Frank Faraci
about alleged improprieties related to the exam. (Exhibit 4)

a. Specifically, Labbadia charged that the Personnel Department had
given Complainant Clayton the list of reference books for the exam prior to
making the list available to any other candidates; that Clayton had shared
the list with Jeffrey Mefferd; that they had advance time to study; and also
that not all personnel were told that arrangements could be made to have the
shift off before the exam. Labbadia requested an "injunction" against the
examinations, which were awaiting administration of an oral component.

9 . On June 23, 1987, President Faraci sent a memo to Mayor Sebastian
Garafalo, who is the individual with the authority to make the appointments
of lieutenants from the list of eligibles , informing him of having received
written and verbal complaints regarding the written exam, summarizing those
complaints , and requesting that the oral portion of the exam be temporarily
halted pending an investigation. (Exhibit 5)

10. Specifically, the memo stated in part:

At this time, the union respectfully requests that until the
candidates have reviewed their test results in the presence of a
representative from Mcann  [the testing firm] and (or) the union
that the next step in the testing process be temporarily halted
until these concerns can be answered.

In viewing the Middletown Press of June 23, 1987 the press
stated that candidates who passed the written test are scheduled
to take the oral exam this week. In viewing the above complaint,
I think that this is a serious problem and if not addressed
immediately can result in a long term problem....

11. The Union did not contact Complainants Clayton and Mefferd at this
time to discuss or investigate Labbadia's charges. (Clayton testified that
President Faraci never approached him concerning the allegations, and that
the only conversation Clayton had with.Faraci  was the night of the personnel
board hearing in September. No details of this conversation were provided.)
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12. On June 24, 1987, the Mayor forwarded the above memo to the
Personnel Director, Ann M. Young, and asked that she respond to the charges.

13. The Mayor and Union President Faraci also spoke by phone on the
matter.

14. On June 25, 1987, the Chief sent a memo to the Personnel Director
which was also posted in the Police Department, suggesting a policy of
annual promotional testing for all ranks. (Exhibit 8)

15. On June 29, 1987, the Personnel Director responded to the Mayor
assuring him that no candidate was given advance access to the study
material. (Exhibit 7)

16. The oral portion of the examination was given on July 2, 1987, and
the promotional eligibility list of four (4) candidates was established July
6, 1987, including the names of Clayton, Lang, Lee, and Mefferd in that
order. (Exhibit 9)

1 7 . The significance of this order is uncertain, as Mefferd testified
that the list received at his home reflected a different order (Lang, Lee,
Mefferd and Clayton) that was the relative ranking rather than an
alphabetical listing.

18. On July 13, 1987, the Mayor promoted Lee and Lang to the rank of
Lieutenant. (Exhibit 10)

1 9 . On July 22, 1987, Labbadia filed a grievance with the same
allegations made in his June 22 complaint to the Union. (Exhibit 11)

20. On July 28, 1987, the Complainants filed three separate
grievances, one of which alleged in substance that the City was violating
past practice by holding the current lieutenants' eligibility list for one
year rather than two years. The other grievances charged that the City
failed to discipline an officer who made false accusations against the
Complainants about the promotional procedures, and that the City had
discriminated against the Complainants in the promotional procedure.
(Exhibits 12, 12A, 12EI)

'21. Labbadia's grievance was heard by the Personnel Appeals Board on
September 2, 1987, at which time Complainants Clayton and Mefferd
testified. The portion of the grievance alleging favoritism was denied by
that board based on its conclusion that Labbadia had not met his burden of
proof.
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22. Complainants' grievances were heard by the Personnel Appeals Board
on September 9, 1987, and that board dismissed the grievances due to "a lack
of jurisdiction" related to the fact that the appointments and the duration
of the eligibility list were the province of the Mayor.

23. Neither Labbadia's nor the Complainants' grievances were taken to
arbitration.

24. Despite the outcome of the grievances, Police Chief.Aylward still
attempted to find a resolution of the dispute, and in this connection he
summoned the Union President to a meeting being held on September 17, 1987
between the Chief and the Complainants regarding the duration of the
Lieutenants' list.

25. During this meeting,
the list from one to two years

the Chief proposed extending the duration of

authorized him to make.
, a proposal which the Mayor had not

duration.
The Mayor in fact disagreed with this two year

(The parties apparently agree that under the circumstances
existing at the time of the dispute, the Mayor was the official with the
authority, under the prevailing Personnel Rules, to determine the duration
of the list.)

26. Faced with the Chief's proposal, Union President Faraci contacted
the Union Attorney for advice during this meeting and, based on that advice,
declined to accept the "two  year" proposal.

2 7 . On September 21, 1987, the Chief sent a memo to Union President
Faraci stating in part that ' . ..this is to confirm that the Union has
refused the City's offer of an extended list."

28. On September 29, 1987, Union Attorney Joseph Lander sent a letter
to the Chief explaining the Union's inability to accept the Chief's "two
year" proposal.
stated:

Specifically, after quoting the Personnel Rules, the letter

As the above quoted Personnel Rule provides, the duration of
a given promotional list may only be extended by order of
the Personnel Board in writing. It is my understanding that
the Mayor  is acting in that capacity pending the appointment
of a new Personnel Director, and therefore, only the Mayor
can order an alteration in the duration of the Sergeant's
[sic] list.
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Thus, the Union was and is in no position to accept a supposed
offer from the Chief's office to extend the list. That is a decision
that currently rests with the Mayor and cannot be decided by the Union
in a manner that would favor one bargaining unit member over another.

If the Mayor requests that the Union decide the issue it would be
my recommendation that the decision be reached after the bargaining
unit has had an opportunity to vote on the issue and not in the context
of a grievance settlement which is entered into by onF2  employees
despite its effect on many others. . .."

29. on October  6, 1987, the Complainants filed the instant prohibited
practice complaints.

30. The duration of eligibility lists has varied over the several
years prior to the instant dispute with some lasting for less than one year,
others for a year, and others for two years. (Exhibits 18, 18A, 19, 20,
testimony of Philip Pessina, Joseph Bibisi, Robert Clayton)

31. During the five and a half years of the Mayor's service he had
always adhered to a one year duration of eligibility lists in the Police
Department.

32. Rule V of the City.of Middletown Personnel Rules states that the
duration of the list shall be for not less than three months or more than
three years.

Conclusions of Law

1. A union has a duty to represent all unit employees without
discrimination, without regard to employee organization membership, and
without arbitrary or bad faith considerations.

2 . A union may act within a broad range of discretion when handling
employee grievances, as long as it does not act in a manner that is
"arbitrary, discriminatory or in bad faith."

3. The evidence presented was insufficient to establish that the
Union's dealings with the rilayor  in June 1987 concerning the lieutenants'
promotions were based on arbitrary , capricious or bad faith considerations
or in any other way breached the Union's duty of fair representation.

4. The evidence was insufficient to establish that the Union's failure
to accept the Chief's proposal to extend the eligibility list to two years
was based on arbitrary , capricious or bad faith considerations or in any
other way breached the Union's duty of fair representation.

5. Whatever the merits of the Mayor's appointments of lieutenants, the
City did not violate the Act in dealing with the Union in June 1987
concerning the lieutenant's promotions or in limiting the duration of the
eligibility list to one year.
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Discussion

The Complainants' charges against the Union amount to claims that the
Union breached its duty of fair representation by giving special
representation to one employee and not to the Complainants and other unit
members. The Complainants assert that this breach of duty occurred when the
Union dealt with the Mayor about Sergeant Labbadia's  initial complaint
without consulting, involving or representing the Complainants. The instant
charge is also based on the Union's failure to accept the Chief of Police's
offer to extend the eligibility list to two years. The charge against the
City is based on the claim that the City dealt with the Union on the
lieutenants' promotion issue when it knew or should have known the Union was
not representing the interests of all the unit members.

A union does have a duty under the MERA to represent the interests of
all unit employees "without discrimination Td without regard to employee
organization membership." Section 7-468(c). This is a serious
responsibility for a union. However, in many instances a union must make a
judgment about the merits of its members' complaints. In other instances,
either in a grievance context or in negotiations , it must resolve competing
interests of groups of employees. Like the National Labor Relations Board
and the Courts, we have commented frequently on the standard to which a
union must adhere in dealing with these difficult situations. In sum, our
decisions have made clear that a union has a wide range of discretion in
handling grievances as long as it does not act in a manner that is
"arbitrary, discriminatory, or in bad faith." Thus we recently stated,

We have adopted the basic rationale of Vaca v. S&es, 386 U.S. 171
(1967) and Humphrey v. Moore, 375 U.S. 335 (1964) which imposes the
duty of fair representation on unions operating under the National
Labor Relations Act. See e.g. City of Hartford-Police (Clarence
Hyde), Decision No. 1085 (1972); City of Ansonia and Council #4
(Robert Fogarty), Decision No. 1186 (1974); Waterbury Police Local
1237, Decision No. 1173 (1973); City of New Britain (Henry
mnski), Decision No. 1131 (1973). The substance of the standard
set forth in these cases is that a union breaches its duty of fair

1 Section 7-468(c) provides in full: "(c) When an employee
organization has been designated in accordance with the provisions of
sections 7-467 to 7-477, inclusive, as the exclusive representative of
employees in an appropriate unit , it shall have the right to act for and
to negotiate agreements covering all employees in the unit and shall be
responsible for representing the interests of all such employees without
discrimination and without regard to employee organization membership."
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representation only when its conduct toward a unit member is
"arbitrary, discriminatory or in bad faith."-

University of Connecticut AAUP (Judith Heald),
Decision No. 2714 (1989)

See also State of Connecticut, Decision No. 2638 (1988) and Hartford
Federation of Paraprofessionals (Evonia Manson),  Decision No. 2418 (1985).2

2 For the benefit of the Complainants , who may not have encountered our
case law before, we quote from our comments in University of Connecticut
AAUP, supra:

A working sense of the meaning of that standard as it is applied in
the context of grievance processing and contract negotiations may be
derived from more detailed reference to Humphrey v. Moore, supra, and.
Ford Motor Co. v. Huffman,  345 U.S. 330 (1953) as well as to our prior
cases. These cases elucidate the standard we apply in the matter now
before us.

Humphrey v.  Moore , supra, involved the acquisition of a "younger"
company by an "older" company. Both companies' employees were repre-
sented  by the same union. The union agreed to "dovetail" seniority of
the two groups of employees, i.e., to list employees by length of ser-
vice without distinguishing between their employers. The dovetailed
seniority list worked to the detriment of employees of the "younger"
business, many of whom were accordingly laid off. A laid-off employee
alleged that the union represented employees dishonestly and intention-
ally misled them when the union representative agreed to "dovetail"
seniority after telling employees of the "younger" company that they
had no cause for concern. The Court concluded that charge was not
proven as the union representative's view changed due to new informa-
tion about the business transaction and due to his reconsideration of
the equities. The Court stated:

But we are not ready to find a breach of the collective
bargaining agent's duty of fair representation in taking a
good faith position contrary to that of some individuals
whom it represents nor in supporting the position of one
group of employees against that of another. In Ford Motor
Co. v. Huffman,  345 U.S. 330, 31 LRRM 2548, the Court found
no breach of duty by the union in agreeing to an amendment
of an existing collective bargaining contract, granting
enhanced seniority to a particular group of employees and
resulting in layoffs which otherwise would not have
occurred. "Inevitably differences arise in the manner and
degree to which the terms of any negotiated agreement affect
individual employees and classes of employees. The mere
existence of such differences does not make them invalid.
The complete satisfaction of all who are represented is
hardly to be expected. A wide range of reasonableness must
be allowed a statutory bargaining representative in serving
the unit it represents, subject always to complete good
faith and honesty of purpose in the exercise of its
discretion." Id., at 338. . . .
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We conclude that the evidence in this case falls far short of
establishing that the Union's conduct was based on any arbitrary,
discriminatory or bad faith mtivation  or violated the Act in any other .
way. In fact, the conduct around which the Complainants center their
charge-- the Union's dealings with the Mayor when it presented Labbadia's
initial protest-- reflect that the union did not even act in a way that
favored one employee over others. Specifically, the contents of the Union's
June 23rd letter reflect that the Union did not express support of
Labbadia's complaint, but simply requested the Mayor to suspend the
promotional process until the charges could be sorted out and dealt with. A
more neutral position could not have been taken. The Union tried to afford
an opportunity for the truth to be established before anyone was adversely
affected in a permanent way. Whatever the Complainants' suspicions, they
presented no evidence that during that period in June the Union advocated in
favor of Labbadia's3complaint  to the detriment of Complainants Clayton and
Mefferd's position. We are unwilling to draw any inference of wrongdoing
by the Union from the bare fact that Clayton and Mefferd were not ultimately
appointed by the Mayor. We also note that since the Union's posture was one
of suspending the process , not of advocacy on behalf of Labbadia, its
failure to seek out and consult with the Complainants at this stage was not
indicative of bad faith or discrimination. Since there was neither an
allegation, nor evidence about its conduct in the later steps of formal
grievances, it is unnecessary for us to reach any conclusion on the Union's
representation at those stages.

2(con't) As far as the record shows, the union took its position
honestly, in good faith and without hostility or
arbitrary discrimination... . ..By choosing to integrate
seniority lists based upon length of service at either
company, the union acted upon wholly relevant
considerations, not upon capricious or arbitrary
factors. The evidence shows no breach by the union of
its duty of fair representation.

3 In fact grievances were ultimately accepted for Labbadia, Clayton and
Mefferd, although no evidence was presented about the Union's role in
processing these conflicting claims later in the grievance procedure. No
allegation of failure to represent the Complainants before the Personnel
Appeals Board or elsewhere in the formal grievance procedure is contained in
the complaint.

(9)



. r

The Complainants do, o f course, contest the refusal of the Union to
accept the Chief's proposal for extension of the eligibility list to two
years rather than the one year planned by the Mayor. Such a proposal muld
have been advantageous to the Complainants since they were on that list, and
disadvantageous to Labbadia since he had not been placed on it. However,
there is no evidence that the Union's position was based on a desire to
favor Labbadia for some improper reason or on some other bad faith
consideration. If anything, the evidence indicates that the Union was
trying to represent the entire unit fairly --thus its attorney told the City
that it did not want to decide the duration issue in a way that would favor
one member over another, and that if the Mayor requested that the Union
decide the issue, it should be voted on by the entire unit due to the effect
on many. There is no record evidence to indicate that this statement was
not a genuine expression of good  faith or masked contradictory conduct.
Since the duration issue actually rested with the Mayor, who wanted a one
year list, apparenily  the Union never was in a position to pursue the
"voting" approach.

We now turn to the charge against the City. Assuming arguendo, that
the City violated the Act by negotiating with the Union with the knowledge
that the Union was breaching its duty of fair representation, we note simply
that there is no evidence of such a breach. Moreover, based on the evidence
concerning the nature of the Union's dealings, i.e. the limited character of
Faraci's communication to the Mayor in June and the explanation of its
refusal to agree to the extension of the eligibility list, the City would
not have had a reasonable basis to question the legality of the Union's
representation. With regard to the claim that the City was failing to
adhere to a practice of 2 year eligibility lists, it is noted that the
evidence established that the duration of the lists varied from less than a
year up to 2-3 years. This is not to say that contrary evidence would have
established a prohibited practice, but we need not

4 Here we simply take the Union's proposed "voting" approach as an
indication of its good faith. We do not approve or disapprove of that
approach. Conflicts between the interests of a minority and majority,
particularly where membership votes are involved must be dealt with
carefully. See Barton Brands, 529 F. 2nd 793, 91 LRRM  2241 (CA 7, 1976);
using a membership vote; NLRB  v. Teamsters Local 315, (Rhodes & Jamier,
Ltd.) 217 NLFU3  616, 89 LRFN  1049, 1051 (1975), enforced 545 F. 2nd 1173, 93
LEWl  2747 (CA 9, 1976) (given nature of vote, timing and conflict of
interest of voters, Union breached its duty of fair representation); Since
the voting concept here never matured to a claim, there is nothing concrete
to evaluate according to principles of fair representation.
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address that igsue  since the past practice was not in conflict with the
City's action.

In sum, while the Complainants mistrust the Union and feel frustration
over their inability to achieve promotions to Lieutenant positions, the
evidence before us is insufficient to establish that the Union breached i s
duty of fair representation or that the City in any way violated the Act. g

Accordingly, we order dismissal of the complaints.

,

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaints filed herein be, and the same hereby are,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low, Chairman

s/Craig Shea
Craig Shea

s/Margret  Lareau
Margret Lareau

The Complainants emphasize that the City failed to provide them with the
data it requested concerning prior eligibility lists. No theory of how this
violates the Act has been advanced. Whatever the City's shortcomings in
this regard, we find no prohibited practice.

6 If the Complainants have some other basis for their mistrust, no evidence
of such was presented.
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