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STATE OF CONNECTICUT
LABOR DEPAR'IMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

STATE OF CONNECTICUT
DEPARTMENT OF PUBLIC SAFETY
STATE POLICE

-and-

NP-3 BARGAINING UNIT, LOCAL 196
COUNCIL 4, AFSCME, AFL-CIO

Case No. SPP-10,796

Decision No. 2761

September 12, 1989

A P P E A R A N C E S :

Frank R. Bochniewicz, Labor Relations Specialist
for the State

Gagne & Collins
By: Barbara J. Collins, Attorney
for the Union

DECISION
and

DISMISSAL OF CCMPLAINT

On August 24, 1987, NP-3 Bargaining Unit, local 196 of Connecticut
Council#4,  AFSCME, AFL-CIO (the Union) filed a complaint with the
Connecticut State Board of Labor Relations (the Labor Board) alleging that
the State of Connecticut, Department of Public Safety, State Police Division
(State Police) had engaged in and continued practices prohibited by Section
5-274 of the Act Concerning Collective Bargaining For State Employees.
Specifically the Union charged the State Police "unilaterally denied the
employee members of Local  196 the unrestricted right to select allowable
vacation days, personal leave days and IT' days (compensatory days)" in
accord with a past policy and practice without bargaining with the Union
over these terms and conditions of employment.

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Board for a hearing on July 12, 1988. Both
parties were represented and provided a full opportunity to adduce evidence,
examine and cross-examine witnesses, and make arguments. Each of the
parties filed post hearing briefs with the Board.

On the basis of the record before us, we make the following findings of
fact, conclusions of law and order of dismissal.



Findings of Fact

1. The State Police is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the
Act.

3. The parties at all times relevant to this case have had in effect a
collective bargaining agreement effective from July 1, 1985 to June 30,
1988.

4. Article 30 of that agreement provides for Vacation and Personal
Leave. Section Five and Section Seven of this Article are outlined below:

Section Five. In the event that more employees
request the same vacation time off than can be
reasonably spared for operating reasons, vacation
time off will be granted based upon seniority as
defined in Article 13.

x x x
Section Seven. In addition to annual vacation, each
full-time permanent employee who has completed six
(6) months of continuous service shall have three
(3) days of personal leave of absence with pay in
each calendar year. Personal leave days not taken
in a calendar year shall not be accumulated.

5. Richard C. Covello is the troop commander at the North Canaan
Barracks and has been in that position since August 1985. At the time he
was assigned this position the barracks performed with three (3) dispatchers
and provided coverage from 8:00 a.m. to midnight. Subsequently the barracks
hired two (2) additional dispatchers for a total of five (5) and added a
midnight to 8:00 a.m. shift providing for complete 24 hour coverage. The
five (5) dispatchers rotate coverage amongst the three (3) shifts.

6. Union witness Davida  A. Pickert, a dispatcher, testified that prior
to August of 1987 she was never denied a request for a day off either as a
P.L. (Personal Leave) day or T (Holiday Compensation) Leave day.

7. On July 29, 1987, Pickert requested a P.L. day for August 1, and
31, which were both denied by the supervisor on duty.

8. Subsequently, Pickert heard from her Union Steward, Elissa Weaver,
that there was a policy of not allowing personal leave OK T leave from
Thursday at 4:00 p.m. to Monday at 4:00 p.m. However, Picker?  also
testified that she has not been denied leave if her requests were made when
she was on the midnight shift.

9. Elissa Weaver, a dispatcher and Union Steward, testified that she
was not aware of any dispatcher being denied a request for leave prior to
being informed by Picker?  of her denial. Weaver testified that she spoke to
Lt. Covello who told her that Thursday from 4:00 p.m. to Monday  4:00 p.m.
were priority days and explained to her that leave would not be granted on
those days unless it was the midnight shift.
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10. Weaver testified that Covello also told her that if an emergency
came up or a special occasion, the request was open to review personally
through him.

11. Weaver testified that since August of 1987 if a dispatcher needed
time off during these priority periods they usually switched or swapped
shifts with another dispatcher.

12. Both Weaver and Lt. Cove110 testified that activity increases at
the barracks on weekends.

13. Lt. Covello testified that he was never aware of a policy or
practice of leave being granted on a demand basis. Covello testified that
there was never a policy of blanket denial of Leave time for weekends or
holidays and that unusual requests were taken into consideration. He
defined priority days as "any time in which we expect a heavy workload
day." This could be a weekend day or evening. It could be a day when the
troop was being visited by a dignitary or a day of inclement weather.

14. Leave requests for dispatchers in Troop B from the period 7/85 to
6/88 were submitted into evidence by the State. These records do not reveal
that leave requests were granted to dispatchers on demand. For example
Elissa Weaver was refused leave request on 8/18/86,  a Friday, and on
8/24/86,  a Tuesday.

Conclusions of Law

1. A unilateral change in a major condition of employment which
involves a mandatory subject of bargaining constitutes an illegal refusal to
bargain and a prohibited practice unless the employer proves an adequate
defense.

2. In proving such a case, the burden is on the Union to prove that
there has in fact been a practice and that it has in fact been changed.

3. The Union failed to meet its burden of proof that a past practice
existed of automatically granting dispatchers leave time on demand.

Discussion

As we have held on many occasions, an employer's unilateral change in
an existing condition of employment which involves a mandatory subject of
bargaining will constitute an illegal refusal to bargain and a prohibited
practice under Section 7-470(a)(4) of the Act unless the employer proves an
appropriate defense. NLRB v. Katz, 369 U.S. 736 (1962); Ibwn  of Newington,
Decision No. 1116 (1973), aff'd  in Town of Newington v. Connecticut State
Board of Labor Relations, et al, Dk. 109307, Court of Common Pleas, Hartford
County (December 11, 1973); Town  of Westport, Decision No. 1602 (1977),

'fsummarily af
Association.
(October 13,
Town  of East
Superior Cou
Decision No.

"d in Town of Westport  v. Westport  Municipal Employees
Dk. 168495, Superior Court, Fairfield County J.D. at Bridgeport
1978) : Town of East Haven, Decision No. 1279 (1974), aff'd  in

Ir
Haven
't New

,, et al v. East Haven Police Union, et al, Dk. 142400,
I Haven (June 17, 1975); Bethel Board of Education,
(1980), Hartford Board o-on No. 24731920
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(1986); Redding  Board of Education, Decision No. 1922 (1980). Unilateral
change implies the existence of a fixed practice. Redding,  supra. In order
to prevail under such a theory, the Union must prove by a preponderance of
the evidence that there was in fact an actual past practice of automatically
granting request for leave to dispatchers upon their written demand.
Hartford Board of Education, Decision No. 2573 (1987).

The Union argues that paid leave is a mandatory subject of bargaining
and cannot be changed unilaterally without negotiations, NLRB v. Katz, 369
U.S. 736 (1962). We agree with this clear cut principle of labor law, but a
change in the amount of paid leave is not what is in dispute in this case.
Rather, the issue is whether the taking of leave is automatic upon demand or
whether management has the discretion to determine when leave can be taken
in light of administrative needs of the agency. we have recognized that
unilateral changes which concern matters of policy fundamental to the
existence, direction and operation of the enterprise, are outside the scope
of mandatory subjects.
Thus an employer has

West Hartford Rd. Assn.-v.  D&ourcy,  162 Conn. 566.
the

port, Decision No.
authority to create a new shift, City of Bridge-

1319-A (1975); to eliminate a position for budgetary
reasons, West Haven Bd. of Ed.,
employees to other duties,

Decision No. 1363-(1976);  and to reassign
East Haven, Decision No. 1279 (1975). However,

the impact of these decisions may be bargainable, 'Iown of Guilford, Decision
No. 1829 (1979). We also have held that prophylactic rules which do not
change the essence of an existing practice or unreasonably burden its
exercise are not mandatory subjects of bargaining, Trumbull Board of Ed.,
Decision No. 1701 (1978). In the present case , it is obvious that if all
dispatchers requested the same day or shift time off, the agency's ability
to perform its essential functions would be impaired. On the other hand, we
can envision a situation where an arbitrary limitation on taking leave time
(for example, leave time will be only allowed on Sundays in January), may be
such an unreasonable burden on the exercise of the benefit itself, that an
employer would be prohibited from making a change unilaterally. In short,
the line is not easily drawn between what is a management prerogative and
what is mandatory bargaining. And the parties have not briefed this issue.
However, for the present case at least , we need not decide the issue since
the Union has failed to meet its burden that there has been a change in the
practice.

At the hearing the Union produced two of the five dispatchers, one of
which was the Union steward. Each testified that prior to August 1987, no
requests for personal leave or vacation leave were ever denied. Hcwever,
after August 1987, Thursdays through Mondays were considered priority
periods by Lt. Covello and requests during this time were denied. However,
both witnesses conceded on cross-examination that requests for leave on the
midnight shift during the priority period were in fact granted. Moreover,
Union Steward Weaver testified that Covello told her that if there were
unusual circumstances or special occasions that he would seriously consider
that request. Also noteworthy was the fact that Weaver was in fact granted
leave time off during the day for December 24 and 25, 1987.

In rebuttal, the employer prcduced  Lt. Cove110  to explain his practice
of handling leave requests. Lt. Cove110  denied the existence of a leave
palicy  as described by the Union at any time before or after August, 1987.
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Instead, Lt. Covello explained the stages leading to a 24 hour connnunica-
tions system at the barracks for emergency service. To maintain the 24 hour
service during three rotating work shifts with 5 dispatchers, allowed only
two dispatchers off on most  days. The Lieutenant defined "priority" days as
a weekend day or night, or any time of expected heavy service such as a
visiting dignitary or inclement weather. The maintenance of the 24 hour
communication system during exceptional periods of demand for service forced
the Lieutenant to insist upon the attendance of all scheduled working staff.
However, he granted some leave requests during priority days, particularly
on the midnight shift. Throughout his testimony, the Lieutenant steadfastly
maintained no change in his practice at the barracks since he arrived in
1985. In addition to Covello's  testimony, the State produced leave request
forms for all dispatchers from 7/85 to 6/88. They reveal that for the most
part leave requests were granted. However, on at least two occasions prior
to August 1987, Union Steward Elissa Weaver was denied leave requests, once
on a Friday and once on a Tuesday. This evidence is clearly contrary to the
Union's claim that there existed a consistent and fixed practice regarding
leave requests.

As a result of the inability of the Union to either persuade this panel
of a legal right of employees to take personal or vacation leave on demand
in the absence of such a provision in the collective bargaining agreement,
or show the existence of a prior practice of the employer in fact granting
leave on demand, the employer did not violate the Act.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Bnployees,  it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low, Chairman

s/ Craiq Shea
Craig Shea

s/ John C. Brittain
John C. Brittain
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