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and
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On February 22, 1988, Local 61, American Federation of School Adminis-
rators, AFL-CIO (Union) filed a Petition for Declaratory Ruling with the
Connecticut State Board of Labor Relations (Labor Board) pursuant to Section
5-273-39 of its regulations representing as follows:

1. That a current collective bargaining agreement (agreement) between
the Union and Connecticut State Board of Education, Vocational Technical
Schools (the School Board) contains an existing dispute concerning whether
the scope of bargaining encompasses Administrators' evaluations, the
frequency of these evaluations, and grievance procedures associated with
service rating disputes, which are contemplated to arise as a result of such
evaluations.

2. That the position of the Union is that the above provisions are
mandatory subjects of bargaining pursuant to West Hartford Education Assn.
v. DeCourcy,  162 Conn. 566, for the further reason that members of the
Union's bargaining unit are state employees and that such provisions are not
removed from the contract since the parties did not agree to their exclusion
in the successor collective bargaining agreement.



‘

.

3. That the position of the School Board, as memorialized in Appendix
A of the agreement and the School Board's Answer filed October 31, 1988, is
that the items listed in Appendix A of the agreement and (1) above are per-
missive subjects of bargaining pursuant to Wethersfield Board of Education
v. Connecticut State Board of Labor Relations, 201 Conn. 685 (1986) and West
Hartford Education Assn. v. DeCourcy,  162 Conn. 566 (1972), and that they
are removed from the contract since the School Board did not agree to their
continuation and inclusion in the successor agreement.

4. That the parties have stipulated to certain facts and exhibits
which describe the background underlying the question presented herein.

5. That the question posed herein concerns a substantial and immediate
threat to the rights protected by the Connecticut State Employees Bargaining
Act, C.G.S. Sections 5-270 through 5-280.

The parties waived a formal hearing and agreed to have the matter
decided on the basis of their stipulations and exhibits. Both parties filed
briefs and reply briefs with the Labor Board.

Upon the record before us, we make the following findings of fact,
conclusions of law, and declaratory ruling.

Findings of Fact

1. The Connecticut State Board of Education, Vocational Technical
Schools is a public employer created and empowered through 5-270(a) and
5-275(b)(4)(v)  of the Connecticut General Statutes to implement the
educational interests of the State.

2. Local  61, American Federation of School Administrators, AFL-CIO, is
an employee organization within the meaning of C.G.S. 5-270(d), serving as
the exclusive bargaining representative for Vocational School Directors and
Assistant Directors of the State Vocational Technical Schools.

3. Members of the bargaining unit represented by the Union possess
positions which require professional certification by the State Board of
Education.

4. The parties entered into a collective bargaining agreement for the
period from July 1, 1984 to June 30, 1986 (Exhibit 2), which provided at
ARTICLE 8 for Administrator's Evaluations, their frequency, and grievance
procedures relating to service ratings.

5. In accordance with C.G.S. Section lo-151b,  the School Board's
Division of Vocational Technical Schools established evaluation criteria and
procedures for administrators , who were thereafter evaluated in accordance
with established criteria and procedure.

6. On December 30, 1986, the Connecticut Supreme Court released its
decision in Wethersfield Board of Education v. Connecticut State Board of
Labor Relations, 201 Conn. 685, 699 (1986), which held that teacher
evaluations mrformed  nursuant  to C.G.S. Section lo-151b  are not a mandatorv
subject of collective bargaining under the Teacher Negotiations Act (TNA),  d
C.G.S. Sections lo-153a  et seq.-
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6. In negotiations over the current collective bargaining agreement
the School Board took the position that, under the holding of Wethersfield
Board of Education, supra, Sections One, Three, and Four of ARTICLE 8 were
permissive subjects of bargaining and, therefore, were removed from the
contract since the School Board did not agree to their continuation and
inclusion in the successor collective bargaining agreement.

7. The Union took the position that these provisions were mandatory
subjects of bargaining because members of the bargaining unit are State
employees and thus that the cited portions of ARTICLE 8 were not removed
from the contract.

8. In the interest of resolving the remainder of the successor
collective bargaining agreement, the Union and the School Board agreed to a
Memorandum of Understanding acknowledging their dispute, which was attached
as Appendix A to the current collective bargaining agreement and which
provides:

The following provisions appeared in the previous collective
bargaining agreement between Connecticut State Board of Education
State Vocational-Technical Schools and Local  61, American Federa-
tion of School Administrators, AFL-CIO:

.
ARTICLE 8

ADMINISTRATORS' EVALUTION

Section One. Evaluations of Administrators shall be
conducted by the Superintendent, except that the Superin-
tendent may delegate the performance audit of Assistant
Directors to the Director who is their immediate super-
visor; in such cases the performance audit will be
reviewed by the Superintendent who will determine and
assign the final evaluative rating. Evaluations may be
conducted at any time with prior notice of at least 48
hours.

Section Three. Tenured administrators shall be
evaluated at least annually. Nontenured or probationary
administrators semi-annually.

It is the position of Connecticut State Board of Education that
the above provisions are permissive subjects of bargaining and that
they are therefore removed from the contract since the Board did
not agree to their continuation and inclusion in the successor
collective bargaining agreement.

It is the position of Local 61, American Federation of School
Administrators, AFL-CIO that the above provisions are mandatory
subjects of bargaining since the members of Local 61's bargaining
unit are state employees and that such provisions are not removed
from the contract since the parties did not agree to the exclusion
in the successor collective bargaining agreement.
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In the interest of resolving the remainder of the successor
collective bargaining agreement, the parties have agreed to this
Memorandum of Understanding acknowledging their dispute. Both
parties reserve the right to seek a declaratory ruling from the
State Board of Labor Relations as to whether or not the above
quoted disputed section(s) is/are mandatory or permissive
subject[(s)]  of bargaining.

If the ruling provides that a disputed section is a mandatory
subject of bargaining, then said section(s) shall be part of the
collective bargaining agreement unless the parties agree otherwise.

Conclusions of Law

1. Teacher evaluations are a non-mandatory subject of collective
bargaining.

2. The unambiguous language of C.G.S. Section lo-15d  makes the TEA
applicable to Vocational Technical Schools.

3. Administrators are teachers for purposes of the TEA, subject-to
evaluation and professional certification. C.G.S. Section lo-151(2).

Discussion

The issues presented involve the scope of mandatory collective bargain-
ing under the Act Concerning Collective Bargaining for State Employees (the
Act), Bonn. Gen. Stat. Sections 5-270 et seq. C.G.S. Section 5-271
provides, in relevant part, that emploErs  and unions shall negotiate "on
questions of wages, hours and other conditions of employment..." The
parties' preceding contract contained provisions relating to administrators'
evaluations, the frequency of those evaluations, and grievance procedures
associated with service rating disputes that potentially might be generated
as a result of such evaluations. During negotiations for a successor agree-
ment, the Union took the position that these provisions covered mandatory
subjects of bargaining and should be continued in the successor agreement.
The State Board of Education refused to negotiate with respect to these
proposals and took the position that they are permissive subjects of
bargaining, and that since they did not consent to their inclusion within
the current contract they are removed from it. Having agreed in all other
respects to a successor agreement, the parties mutually consented to
preserve their respective rights on these issues by memorializing their
respective positions for the record in APPENDIX A to the current contract.
Each party retained the right to seek a declaratory ruling from us, the
result of which would modify the contract by either including or excluding
the pre-existing language.

Subjects which must be bargained are frequently a matter of contro-
versy, particularly in the increasingly organized public sector. See e.g.,
West Hartford Board I * -- ' ' - ^or Eaucation  v. uecourcv. 162 Conn. 566 (1972); Town-of
East Haven, Decision ory subjects are those about
F

*
No. 1279 (1975). Mandat

which  the Act requires both parties to negotiate in good faith. Cheshire
Board of Education, Decision No. 2153 (1982); Joseph I. Lieberman, Attorney
General, Decision No. 2550 (1987). Under Section 5-278(g)(l)  of the Act, a
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proposal which concerns a non-mandatory subject of bargaining may not be
s&nit&d to interest arbitration. Only mandatory subjects may be so
submitted.

The analysis for determining whether a subject constitutes a mandatory
subject of bargaining was discussed by our former Chairman Fleming James,
Jr. in a 1977 law review article*:

In administering the federal statutes the NLRB has developed
the concept of mandatory subjects of bargaining -a concept based
on the statutory obligation to bargain collectively with respect
to wages, hours, and other conditions of employment. This
contrasts with the concept of managerial prerogative under which
management need not bargain about decisions which "lie at the core
of entrepreneurial control" even though they may have an indirect
effect on wages, hours, and other conditions of employment. In
the early days of the NLRB , employers argued for a broad inter-
pretation of managerial prerogative and strongly resisted what
they regarded as inroads upon the inherent rights of management.
As the Connecticut Supreme Court has noted, however, the decisions
of the NLRB  and the federal courts "have consistently expanded the
number of items which fall within the penumbra of the phrase
'other conditions of employment.'"

This problem has its counterpart in public sector bargaining.
Statutes vest various public bodies with broad powers to control
departments under their jurisdiction. Boards of education and of
police or fire commissioners, for example, often guard the powers
vested in them with a protective jealousy reminiscent of the
private employers' attitude toward management prerogatives in the
early days of the Wagner Act. However, collective bargaining
statutes do, to some extent, invade the fields once reserved for
management or statutory prerogative, and the Connecticut Supreme
Court has recognized that such labor laws "divest boards of
education of some of the discretion which they otherwise could
exercise." This change has been a hard pill to swallow for
conscientious administrators bred in an older school of thought,
part%cularly  in agencies with a paramilitary tradition like police
and fire departments. But if, as the Board believes, public
employee bargaining is here to stay, the administrators' attitude
is likely to change as time goes on.

Board decisions on mandatory subjects of bargaining have
closely followed NLRJ3 rulings and the pattern set by the Connecti-
cut Supreme Court in West Hartford Fduc. Ass'n, Inc. v. DeCourcy.
In DeCourcy,  a case involving teachers, the Connecticut Supreme
Court unparted  much of the federal labor law on this topic into
Connecticut public sector labor relations. The court determined
that the scope of negotiations should be relatively broad and
sufficiently flexible to accommodate the changing needs of the

* Darcy, Foy, James and Kingston, Connecticut Labor Relations Statutes and
Decisions: Differences From Federal Law, 9 Conn. L. Rev. 4 (1977) at pp.
536-538.
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parties.
items

Accordingly, police rules and regulations as to many111
have been held wIf!! i n the field of mandatory bargaining.

In Town  of East Haven, the Board reasoned as follows:

As DeCourcy  recognizes there is an area of overlap be-
tween what have traditionally been thought managerial
functions and what concerns conditions of employment
for the employees. In drawing the line within that
area between those items that must be bargained over
and those which the employer may act on without bar-
gaining, a balance must be struck. And in striking it
the tribunal should consider, we believe, the direct-
ness and the depth of the item's impingement on con-
ditions of employment, on the one hand, and, on the
other hand, the extent of the employer's need for uni-
lateral action without negotiation in order to serve
or preserve an important policy decision committed by
law to the employer's discretion.

111. Town  of East Haven, State Bd. of Labor Relations
Dec. No. 1279 (Jan. 27, 1975).

112. Id.-

In the DeCourcy  case, the Connecticut Supreme Court recognized another
factor relevant to determining mandatory subjects of bargaining:

There [is another factor] which we must consider in order to
determine if an item falls within the scope of negotiabilty.
The National Labor Relations Board and the courts in interpreting
the federal labor act have frequently turned to the history and
custom of the industry in collective bargaining. In holding that
the contracting-out of work is a mandatory subject of collective
bargaining, the Supreme Court of the United States stated that
"[wlhile  not determinative , it is appropriate to look to
industrial practices in appraising the propriety of including a
particular subject within the scope of mandatory bargaining....
Industrial experience is not only reflective of the interests of
labor and management in the subject matter but it is also
indicative of the amenability of such subjects to the collective
bargaining process.' Fibreboard Paper Products Corporation v.
N.L.R.B., supra, 211. The United States Supreme Court, in the
Fibreboard case, observed that provisions concerning the
contracting-out of work exist in many contracts and that the
subject is the basis of many grievances.

DeCourcy, at p. 584.

We have recognized that in some instances a subject may be removed from
the realm of mandatory bargaining by other statutory requirements, and
therefore not be subject to the DeCourcy/East  Haven balancing test. In
Connecticut State Council of AFSA Locals, AFL-CIO, Decision No. 2225 (1983)
we observed:

Aside from what the duty to bargain in labor relations statutes
may otherwise require, both this Labor Board, other labor boards
and courts have recognized that the borders of negotiability are
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sometimes affected or fixed by statutes other than-the labor rela-
tions statutes themselves and that these other statutes must be
accorded their intended force and effect. [citations omitted].

. ..In approaching this task, we must be careful as the admin-
istrative agency charged with the enforcement and interpretation
of the Negotiations Act, that we do not act with a myopic view of
the statutes as a whole. Rather, we must and shall proceed with
full awareness of the presumption that the Legislature enacts
statutes in view of other existing statutes and that when viewed
together, the set of state statutes as a whole are intended to be
read so as to make one consistent body of law. Budkofsky v.
Commissioner of Motor Vehicles, 177 Conn. 588 (1979) and cases
cited therein.

x x x

The Labor Board has been given the statutory responsibility of
assuring the integrity of the collective bargaining process in a
wide range of differing contexts. Assuring that integrity includes
displaying a sensitive concern for the public policies which the
legislature has adopted in each of these varying contexts. we must
balance awareness of the requirements of collective bargaining with
the attainment of the substantive goals required by other relevant
and applicable legislation. The above opinion reflects such a
balancing; legislative purposes are respected, both in education
and in collective bargaining , and an optimal and coherent
resolution of a congerie of purposes is struck.

Connecticut State Council of AFSA Locals, AFL-CIO, at
P* 5; Aff'd  in Connecticut Education Assn. v. State
Board of Labor Relations, 5 COM.  App. 253 (1985).

Thus, questions presented regarding the scope of bargaining involve
more than an application of our well-established balancing test where statu-
tory conflicts are involved. Concientious  analysis requires us to carefully
weigh the competing public purposes underlying various enactments so as to
construe them as one coherent body of law.

In the present case the central question presented for decision is
whether the provisions of the Teacher Evaluation Act (TEA), C.G.S. lo-151b
et 3., are applicable to the State Vocational Technical School system
created  pursuant to C.G.S. section 10-95. If the answer to this uuestion is
in the affirmative, then we must first examine Wethersfield Board-of  Educa-
tion v. Connecticut State Board of Labor Relations, supra, regarding its
impact upon the scope of bargaining prior to embarking upon a traditional
DeCourcy/East  Haven analysis.

The School Board asserts in its answer that C.G.S Section lo-15d*

* Section lo-15d  reads in pertinent part: "...A11  provisions of the
general statutes concerning education, except those provisions relating to
the eligibility for state aid unless otherwise provided, shall apply to the
operation of the vocational-technical schools established pursuant to the
provisions of section 10-95. Notwithstanding the provisions of this sec-
tion, where such a school or school district shows that a particular statu-
tory provision should not apply, the commissioner may grant an exception."
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clearly makes the evaluation provisions of C.G.S. Section lo-151b*
applicable to the Vocational Technical Schools. C.G.S. Section lo-95**,
which is incorporated by reference within C.G.S. Section 10-l%!  grants to
the School  Board the authority to create and manage state-wide vocational
technical schools.

The School Board asserts that since C.G.S. Section lo-15d  makes
applicable all general statutes to the Vocational Technical Schools, they
are subject to the TEA in the same manner as local and regional school
boards following the decision in Wethersfield, supra.

This argument is reinforced by the School BOardIs  further notation that
administrators are professionals requiring certification by the State Board
of Education and that C.G.S. Section lo-151(2)  defines administrators for
purposes of the TEA as teachers for purposes of evaluation.*** The Union
counters with the assertion that there was no express legislative intention
to apply TEA to the Vocational Technical Schools.

A plain reading of Section lo-15d  discloses that the General Assembly
contemplated that the general statutory provisions concerning education,
including the TSA, apply to the Vocational Technical schools. Although the
authority for granting statutory exceptions was delegated to the Education
Department when the statute'-was enacted in 1981, none has been either
requested or given regarding the evaluation of professional vocational
technical personnel pursuant to Section lo-151b  et seq. In short, no
compelling reason has been advanced in the face of unambiguous statutory
language concerning why, as a matter of public policy, the General Assembly
intended other than what the statute states. We conclude that the General

* Section lo-151b  reads in pertinent part: "...A11  provisions of the
general statutes concerning education, except those provisions relating to
the eligibility for.state  aid unless otherwise provided, shall apply to the
operation of the vocational-technical schools established pursuant to the
provisions of section 10-95. Notwithstanding the provisions of this sec-
tion, where such a school or school district shows that a particular statu-
tory provision should not apply, the commissioner may grant an exception.
(1987, P.A. 87-499, Sec. 1, eff. July 7, 1987.)"

** Section lo-95  reads in part as follows: "sec.lo-95.  vocational
schools. The state board of education may establish, in towns best adapted
for the purpose, public day and continuation schcols,  part-time schools and
evening schools for instruction in the arts and practices of vocations and
may maintain any such school already established. The board may make regu-
lations controlling the admission of students to any such school. The board
may appoint and remove members of the staffs of such schools and make rules
for the management of and expend the funds provided for the support of such
schools and, in its report to the governor , as provided in section 4-60,
include a statement of the expenses thereof and a statement of the acts of
said board in connection therewith...."

*** Sec. lo-151  (2) The term "teacher" shall include each certified pro-
fessional employee below the rank of superintendent employed by a board of
education in a position requiring a certificate issued by the state board of
education.
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Assembly clearly expressed its intention that the TEA apply to the
Vocational Technical School  System.

The Union also asserts that Wethersfield is not controlling and
provides no precedential guidance because that case was concerned only with
regional and local school boards , and the scope of bargaining under the
Teacher Negotiation Act (TNA). The general statutes referred to in Section
lo-15d,  relating to education , apply to local and regional schools. The
express purpose of enacting section lo-15d  was to make those provisions
applicable to the Vocational Technical Schools. Therefore, the assertion of
the Union that the language of lo-151b  limits it to local and regional
schools is without merit.

The Union argues that because Vocational Technical personnel are State
employees who bargain under the State Rnployee  Relations Act, (SERA), and
who are part of a state-wide school system, Wethersfield is patently
distinguishable. Cited in support of this assertion is Vocational-Technical
Council v. State of Connecticut, Division of Vocational Schools, Petition
for Declaratory Ruling, September 9, 1981, in which the State Board of
Education determined that vocational technical teachers could bargain under
C.G.S. Sec. 5-270 et 3. The assertion neither proves nor disproves -
whether vocational-?!echnical  teachers should be permitted to bargain over
evaluations where the Supreme Court has previously held that other teachers
may not. Furthermore, we fail to see any inherent inconsistency with the
State Board applying the evaluation statute to the Vocational Technical
School System it administers, just as it conducts evaluations of regional
and local systems.

When analyzing Section 10-151(b)  the Connecticut Supreme Court stated
in Wethersfield Board of Education, supra, in pertinent part:

Cur interpretation of the meaning and scope of Sec. lo-151b
takes place within well defined limits. "The fundamental objec-
tive of statutory construction is to ascertain and give effect
to the apparent intent of the legislature.... In seeking to
discern this intent, we look to the words of the statute itself
. ..to the legislative history and circumstances surrounding the
enactment of the statute . ..to legislative practice and policy
. ..and to judicial construction." State v. Kozlowski, 199 Conn.
667, 673-74, 509 A.2d  20 (1986), and cases cited therein.

The Supreme Court in Wethersfield proceeded next to a legislative
history of the TEA and concluded that the legislature by substantive change
expressly intended to remove teacher evaluations from the scope of collec-
tive bargaining, Wethersfield, at 693-694. The substantive change evidenced
by section lo-151b  and the Education Enhancement Act was that of removing
teacher/administrator evaluation plans from the scope of mandatory collec-
tive bargaining and making them subject to a new commission. The Legisla-
ture could not have done this with the continuing intention of making it a
mandatory subject of bargaining. Nothing presented by the Union persuades
us that Vocational Technical School administrators are in any sense
materially different from their local and regional counterparts or that the
legislature intended that they alone were to be permitted to continue
negotiating over evaluations.
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The Union insists, however, that the absence of legislative debate over
the 1987 amendment to C.G.S. Sec. lo-15d  indicates lack of intention to
subject the Vocational Technical Schools and the State Board of Education to
the TEA. We believe the legislative history and circumstances surrounding
enactment of the statute require us to conclude that the TEA clearly was
intended to apply to the vocational Technical Schools, and where no
exception has been granted which would allow the subject to be permissively
bargained it remains a topic over which bargaining may not be compelled.

The decision reached in Wethersfield, supra, then is a relevant and
logical extension of the current discussion whose holding we find to control
the scope of current negotiations. Accordingly, it is unnecessary for us to
further analyze the arguments presented in light of DeCourcy  and East Haven.

Declaratory Ruling

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees, it is hereby

DECLARED, that

1. C.G.S. Section 10-151(b)  is applicable by reason of the terms of
C.G.S. lo-15d  to the State Vocational-Technical Schools created pursuant to
C.G.S. 10-95;

2. Administrators below the rank of Superintendent as defined by
C.G.S. Section lo-151(2)  are "teachers" subject to evaluation for purposes
of the TEA;

3. The subject of teacher evaluations, method and frequency of
evaluation, and grievance procedures attendant thereto, are non-mandatory
subjects of bargaining , and are therefore removed from the parties’ current
contract since the School Board did not consent to their continuation within
the current agreement.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low, Chairman

s/ Craig Shea
Craig Shea

s/ Susan R. Meredith
Susan R. Meredith
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