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On October 30, 1987, Local  1303-59 of Council 4, AFSCME, AFL-CIO (the
Union) filed a complaint with the Connecticut State Board of Labor Relations
(the Labor Board) alleging that the Shelton Board of Education (the Board of
Education or Employer) had engaged and was engaging in practices prohibited
by the Municipal Employee Relations Act (the Act). In substance, the Union
charged that the Board had failed to bargain in good faith by unilaterally
changing the classification of a position.

After the requisite preliminary administrative steps had been taken,
the parties recorded a full stipulation-of facts and exhibits and waived a
formal hearing before the Board. Both parties filed written briefs and were
afforded the opportunity to file reply briefs. The last of the briefs was
received by the Board on March 15, 1989.

c)n the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and order of dismissal.

Findings of Fact

1. The Shelton Board of Education is a municipal employer within the
meaning of the Act.



. I
r , , *

. . .

2. The Union is an employee organization within the meaning of the Act
and is the designated bargaining agent for certain clerical and secretarial
employees of the Board of Education , as described in Article 1, Recognition,
of the current collective bargaining agreement between the Board of
Education and the Union.

3. Pursuant to Charter, the City of Shelton has adopted a merit
system. The practice of the parties has been to apply the merit system to
non-certified employees of the Board of Education.

4. The Finance Office of the Board of Education is responsible for
certain financial affairs of the Shelton Public Schools. Since at least
1977 and for all times relevant to this complaint, there has been within the
Finance Office a Clerk Typist II position filled pursuant to the Merit
system.

5. Commencing in October 1979, John Eaton was employed by the Board of
Education in the Office of Finance. His job title was Computer Progrannner
III, and this position was not included in the bargaining unit.

6. In 1980, the Board of Education interviewed and hired two employees
to work in Clerk II positions in the Computer  Center of the Board of
Education, which is located at Shelton High School.

7. On October 17, 1980, these two employees filed a grievance with the
Board of Education pursuant to the grievance procedure of the collective
bargaining agreement. The two employees , who are female, alleged sexual
discrimination in the terms of their employment, in that Mr. Eaton, a male,
was employed in the Finance Office outside of the bargaining unit, at a
higher rate of pily  than Clerk Typist II.

8. Dr. Stanley Russell, then Superintendent of Schools, attempted to
settle the grievance by upgrading the. two positions at the Computer Center
to Secretary/Conputer  Cperator. His proposal to that effect was not
accepted by the Board of Education.

9. The Union subsequently filed for arbitration.

10. Shortly before the grievance was to be heard by the State Board of
Mediation and Arbitration, Dr. Russell  again recomme nded settlement of the
grievance.

11. On May 9,1983, the Board accepted the proposed settlement of the
grievance. Dr. Russell notified Sandra White, President of the Union, of
that fact, and the arbitration hearing was cancelled.

12. The Settlement was implemented, and Mr. Eaton was reclassified to
Secretary/Computer Operator and remained in the Office of Finance. The ti
grievants were reclassified to Secretary/Computer Operator and were assigned
and continue to work in the Computer  Center at Shelton High School. Their
job duties demand greater responsibility with regard to .&mputer  operation,
including programming, than those typically required of positions classified
as Clerk Typist II.



13. The new classification Secretary/Computer Operator was
subsequently presented to the City of Shelton for approval under the Merit
System and the applicable job description was approved.

14. The duties performed by Mr. Eaton in the Finance Office while
classified as a Secretary/Computer Operator were undistinguishable frcm
those which were and had been performed by Ann Williams, who had been
employed in the Finance Office as a Clerk Typist II since 1977. Mr. Eaton
was not required to program the computer, but rather used the computer for
routine data entry, as did Ms. Williams.

15. In August 1986, Ms. Williams asked Mr. Gildea, Director of
Finance, to reclassify her position to Secretary/Computer Operator. Mr.
Gildea denied this request.

16. In October 1987, Mr. Eaton retired. The Board of Education did
not fill his position. Rather, at a meeting on October 5, 1987, the Board
eliminated the Secretary/Computer Operator position in the Finance Office
and created a Clerk Typist II position in its place. The Board posted the
resulting vacancy the next day. The Board did not negotiate with the Union
with regard to its action.

The Board of Education'appointed Joyce Nolan to the new Clerk
Typis:'I;I position in the Finance Office. Her duties were and remain the
same as the other Clerk Typist II position in the Finance Office. That
other position was held by Ann Williams from 1977 to December 1986, by Nancy
Satkowski from January 1987 to March 1988, and by Mildred Bachelor since
that time.

18. When the parties last negotiated a successor agreement in the
spring of 1986, neither party raised the issue of the classification of Mr.
Eaton in negotiations.

Conclusions of Law

1. An employer's decision to eliminate a position within a bargaining
unit and replace it with another position involves the exercise of a
managerial function.

2. Such a decision does not violate the Act unless it is motivated by
anti-union animus or constitutes a repudiation of the existing contract,
neither of which were alleged or shown here.

3. Secondary impacts on conditions of employment of managerial
decisions, if substantial, must be negotiated with the union.

4. In the present case, there was no incumbent in the position
eliminated and therefore there was no impact to bargain.

Discussion .

The question raised by this complaint is whether the Board of Education
committed a prohibited practice when it changed the vacant position in the
Finance Office from Secretary/Computer Operator to Clerk Typist II. The
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Union argues that the Employer committed a refusal to bargain by (1)
unilaterally reclassifying a position without negotiating with the Union,
and that (2) the zipper clause of the contract bars the EmpLoyer  from
unilaterally reducing the salary of the position during the period covered
by the ollective  bargaining agreement.

The Board of Education argues that the decision to eliminate the
position of Secretary/Computer Operator and create a Clerk mist II
position in its place was a legitimate function of management and did not
constitute a prohibited practice. The decision was not motivated by any
improper motive but had a legitimate business purpose.

An employer's unilateral decision to eliminate positions and create new
positions for legitimate business reasons is an exercise of a managerial
function. Allingtown Fire District, Decision No. 2615 (1988); New Haven
Housing Authority, Decision No. 2595 (1987); Town  of Orange, Decision No.
2420 (1985). Such a decision does not violate the Act unless it is
motivated by an intent to discriminate against a union or constitutes a
repudiation of the contract. Vernon Board of Education, Decision No. 2637
(1988); Plainville Board  of Education, Decision No. 2412 (1985).

The Union does not dispute this well established principle of law, but
argues that the Employer did not create a new position here; rather, the
Employer unilaterally reclassified a position without bargaining with the
Union. Town  of Greenwich, Decision No. 2154 (1982). We disagree. In
Greenwich, supra , we found that a unilateral increase without bargaining, in
the salary and the salary classification of the data processing manager, was
a violation of the Act. In the present case the Employer, after the
retirement of the Secretary/Computer Operator, decided to eliminate the
position and establish a new one of Clerk Typist II. Moreover, the former
occupant of the Secretary/Computer Operator position was performing the
exact same work as that of the Clerk Typist.11 and the Union concedes as
much. Therefore, the Employer's action merely reflects the actual job
functions of the positions. Thus, unlike Greenwich, where the employer
maintained the position and increased the salary, here the Employer merely
eliminated the position. . In these circumstances, it is no violation of the
Act for the School Board to eliminate the inappropriate position of
Secretary/mmputer Cperator  and replace it with Clerk Typist II.

The Union further argues that the Employer had a duty to bargain since
the change in position "unilaterally reduced the wages paid for work done in
the Office of Finance", and cites as impacts the loss of expectations of
other employees in obtaining the higher paid position and making the "Union
look ineffectual at preventing unilateral whims of the Employer." Brief for
the Union at 5-6. we have held that "secondary impacts on conditions of
employment of managerial decisions, if substantial, must be negotiated with
the union before the management decision may be implemented." Morwich  Board
of Education, Decision No. 2579 (1987); !Ibwn of Willington,  Decision No.
2238; City of Bridgeport (Fire), Decision No. 1485 (1977). In the present
case, the position eliminated was vacant and a new position was created.
'Ihe  change reflects accurately the work being done in the position. We have
previously recognized that there is no negotiable secondary impact where
there is no incumbent employee in the position in question. East  Hartford
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Board of Education, Decision No. 2686 (1988). If the Secretary/Computer
Operator position had been retained with additional job duties and retitled,
the School Board would have been required to negotiate these changes with
the Union. In regard to the Union's argument that the Employer's action
makes it look ineffectual, the short answer is that our role is limited to a
determination of whether the School Board committed a prohibited practice.
If the School Board's creation of a new position is a legitimate exercise of
managerial discretion, it is not a violation of the duty to bargain.

As for the zipper clause argument proffered by the Union, we find it
equally unpersuasive. This clause reads that:

2. This agreement shall constitute the full and complete
agreement between the parties, and neither party shall
be required to negotiate on any subject during the term
hereof, whether such subject is covered or not covered
herein, except by mutual agreement.

It is generally held that only "clear and unmistakable" language in the
contract expressly waiving the right to negotiate over a particular subject
will relieve a party of the duty to bargain. Unit Drop Forqe  Div., 171 NLRB
73, 68 LaRRM 1129 (1968). Moreover, a zipper clause is generally regarded as
prohibiting bargaining on mandatory subjects of bargaining, not upon
subjects which are within management's sole prerogative. American Leaque  of
Professional Baseball Clubs, Advice Memorandum of NLRE3's  General Counsel,
Case No. 4-CA  9568, 99 LRRM  1725. In the present case, the Employer's
decision tr,  eliminate the position of Secretary/Computer Operator was a
legitimate exercise of managerial discretion and not within the purview of
the zipper clause. Accordingly, we dismiss the complaint.

Dismissal of Complaint

By virtue of and pursuant to the'power  vested in the Connecticut State
Board of Labor Relations by the Municipal Rmployee  Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUTSTATRBCARDOFLABORRELATIONS

BY s/ Patricia V. Low
Patricia V. Iow, Chairman

s/ Craig Shea
Craig Shea

s/ Susan R. Meredith
Susan R. Meredith
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