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On January 22, 1987, the Windsor Board of Education ("School Board")
filed a complaint with the Connecticut State Board of Labor Relations
("Labor Board") alleging that the Windsor Educational Secretaries, Local
1303-193, Council f4, AFsCME,  AFL-CIO ("the Union") had committed certain
violations of the Municipal Employee Relations Act ("MERA" or "the Act").
Specifically, the School Board alleged that the Union had repudiated the
parties' collective bargaining agreement and had failed to bargain in good
faith by establishing an agency fee for bargaining unit employees equal in
amount  to Union dues.

After the requisite preliminary administrative steps had been taken,
the matter came before the Labor Board for a formal hearing on June 15,
1988, and on July 6, 1988. Both parties were provided a full opportunity to
adduce evidence, examine and cross-examine witnesses, and make argument.
The parties submitted post-hearing briefs on September 19, 1988. Reply
briefs were received on November 4, 1988.

On the basis of the record before us, we make the following findings of
fact, conclusions of law, and order.

Findings of Fact

1. The School Board is an employer within the meaning of the Act,
COM. Gen. Stat. Sets.  7-467 et seq.
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2. The Union is an employee organization within the meaning of the
Act, and the exclusive representative of certain secretarial and clerical
employees ("bargaining unit" or "the Unit") employed by the School Board.

3. The School Board and the Union were parties to's  collective
bargaining agreement covering the Unit commencing July 1, 1983, and ending
June 30,'1986  ("the First Agreement"). :_-

4. The First Agreement contained a union activity clause which
provided in pertinent part as follows:

A. Any employee who, on the date on which this Agreement is .-
executed by the Board, is a member of the Union must remain
a member for the duration of this Agreement.

.
B . Any employee who is not a member of the Union on the
date on which this Agreement is executed by the Board and
any employee hired after said date may enroll in the Union
as a personal choice. However, any such employee who joins
the Union must remain a member from the date she [sic] joins
for the duration of this Agreement.

2.2 The Board will deduct from the pay of each employee who
authorizes in writing such deduction the Union's membership
fees. These deductions shall be made on the first two
paychecks each month (for a total of twenty installments for
ten-month employees and twenty-four installments for twelve-
month employees) and sent directly to the Council #4 office
together with a list of names of employees from whose wages
deductions were made. !t?he  Union agrees to defend, indemnify
and hold harmless the Board in connection with any claims or
damages arising out of the deductions made pursuant to this
paragraph.

5. In negotiating a successor contract, the Union initially proposed
that the following language be substituted in Article II, Section 2.0:

All member(s]  of the bargaining unit shall, as a condition
of continued employment, either become and remain members of
the Union, or pay to the Union a service fee equivalent to
the amount of Union dues, such requirement to become effec-
tive ninety (90) days after the execution of this Agreement
by both parties , or ninety (90) days after the employee's
date of hire in the bargaining unit, whichever occurs later.

6. The School Board initially proposed to substitute the following
language in Article II:

2.0 A. Membership in the Union shall be a matter of personal
choice for each member of the bargaining unit.

B. Any member of the Union who wishes to terminate his
or her membership may do so by providing 30 days written
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notice to the President of the Union and the Personnel Office
of the school district.

2.1 The Board will deduct from the pay of each member who
authorizes in writing such deductions the Union's membership
fees. These deductions will be made in seventeen equal
installments beginning with the second pay in October and
continuing for the first two pay days of each month until the
seventeenth payment has been made. The payments will be sent
by the School Board directly to the Council #4 office together
with a list of members from whose wages the deductions were
made. .-

7. The Union's second proposal as to the pertinent provisions was
identical to its initial proposal. It also provided for a service fee equal
in anount  to Union dues.

8. The School Board's second proposal as to Article II contained, in
pertinent part, the following language:

:.

A . All unit members employed by the Windsor Board of Educa-
tion shall as a condition of continued employment join the
Union or pay an agency fee to the Union. Said agency fee
shall be equal to ninety percent (90%) of the Union dues
uniformly required of members, but in no case greater than
the proportionate cost of collective bargaining, contract
administration and grievance adjustment.

B. All unit members who elect to join the Union shall sign
and deliver to the Union if they have not already done soI
an authorization for the payroll deduction of membership
dues of the Union. Said authorization shall be delivered to
the Board of Education and shall continue in effect from

. year to year, unless such unit members shall notify the
Board and the Union in writing in the month of August of any
year, that he/she no longer authorizes deduction of member-
ship dues of the Union. If said notice is timely delivered,
it shall mean that in the coming school year said unit
member shall pay the agency fee as described in Section 1
via payroll deduction. .
c . For those unit members who have not delivered an
authorization card by October lst, the Board of Education
agrees to deduct the annual agency fee from their salaries
via payroll deductions.

D. The Board of Education agrees to deduct from each unit
member an amount equal to the Union membership dues or
agency fee by means of payroll deductions. The deduction
from each paycheck of membership dues or agency fee shall be
made in seventeen (17) equal installments, commencing from
the second paycheck in October and then from the first two
paychecks in each following month. The amount of Union
membership dues or agency fee shall be certified by the
Union to the Board of Education prior to August 15.

,
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G. The Union agrees to indemnify and hold the Board  of
Education harmless against any or all claims, demands, suits
or other forms of liability including attorneys' fees and
the cost of administrative hearings that shall or may arise
out of, or by reason of, action taken by the Board  of
'Education for the purpose of complying with the provisions
of this Article.-

9. The Union's subsequent position in negotiations was that the agency
fee be equal in amount to Union dues, and the Union agreed to the School

. Roard's  enhanced boiler plate indemnity clause to further hold harmless and
indemnify the School Board for liability resulting from Labor Board costs
incurred and relating to agency fee matters.

10. The School Board later modified its position to provide that the
amount of the agency or service fee need not be specified as long as the
contract set forth its purpose.

11. Testimony presented on behalf of the School Board indicated that
it was particularly sensitive to the agency fee and indemnification
provisions during negotiations, because of a past litigational experience of .
the School Board concerning agency fees. A teacher had brought suit against
the School Board in federal court concerning an agency fee provision,
resulting in a two year legal battle and the recovery of attorneys' fees
which went, when recovered, to the town treasury by town practice rather
than to the School Board. Testimony further disclosed that the suit also
involved a dispute which went to the Labor Board to enforce the indemnity
provision contained in the contract between the School Board and the
Teachers' Union. Windsor Board of Education, Decision No. 2403 (1985). In
the latter instance, substantial attorneys' fees were recovered through
enforcement of the indemnity clause, though no additional attorneys' fees
were awarded for the proceedings before the Labor Board.

12. When the parties were unable to reach agreement on a successor
contract, State mediator Rido Camarco assisted with negotiations and
separately conferred with each of the parties.

13. When representatives of the School Board  and the mediator
discussed the agency fee provisions outside the presence of the Union's
representative, they agreed to the inclusion of the language "allowable  by
law" in order to achieve the desired result counsel for the School Board
believed to be indicated by decisions of the United States Supreme  Court and
decisions of the Labor Board.

14. When the parties were rejoined to write a proposed settlement
agreement at mediation, the Union representative stated that the School
Board need not be concerned about the amount of the agency fee because it
would be the equivalent of Union dues. School Board  representatives advised
the Union representative that in their opinion "allowable by law" would not
permit a service fee equal in amount to Union dues and that, in the view of
the Schcol  Board, it would constitute a breach of the Agreement.
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15. Nevertheless, neither party revoked acceptance of the agreed upon
language, and on September 24, 1986, as a result of the mediation, the
School Board and the Union entered into a subsequent collective bargaining
agreement ("the Second Agreement") covering the Unit from July 1, 1986,
through June June 30, 1989. Article II of the Second Agreement provides:

2.0 All members of the bargaining unit shall, as a con-
dition of continued employment, either become and remain
members of the Union, or pay to the Union a service fee
allowable by law, such requirement to become effective
ninety (90) days after the execution of this Agreement by
both parties, or ninety (90) days after the employee's '-
date of hire in the bargaining unit, whichever occurs
later.

2.1 The Board will deduct from the pay of each employee
who authorizes in writing such deduction the Union's
membership fees. These deductions shall be made on the
first two paychecks each month (for a total of twenty
installments for ten-month employees and twenty-four
installments for twelve-month employees) and the axrount
deducted will be sent directly to the Council'114 office
together with a list of names of employees from whose
wages deductions were made.

2.2 For any employee who has not authorized deduction of
Union dues, the Board shall deduct the service fee from
the first two paychecks each month (for a total of twenty
installments for ten-month employees and twenty-four
installments for twelve-month employees) and send the
amount deducted directly to the Council 84 office
together with a list of names of employees from whose
wages deductions were made.

:.

2.3 Notice of any change in the amount of dues or
service fees shall be given in writing to the Director of
Business Services by the 15th of the month to be
effective the first pay period of the second  month
following.

2.4 The Union agrees to indemnify and hold the Board of
Education harmless against any or all claims, demands,
suits or other forms of liability including attorneys'
fees and the cost of administrative hearings that shall
or may arise out of or by reason of, action taken by the
Board of Education for the purposes of complying with the
provisions of this Article.

16. In response to a letter dated October 23, 1986, from the School
Board to the Union, ,the Union advised the School Board  by letter of October
29, 1986, that the service fee would be $13.15 per month for each employee.
This was the equivalent of Union dues.
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17. on November 12, 1986, the School Board advised the Union that an
agency fee equivalent to union dues was unacceptable to the School Board,
and was not "allowable by law" unless the Union limited its expenditures to
activities approved by Ellis ve Railway Clerks, 466 U.S. 435 (1984). The
School Board further apprised the Union of other U.S. Supreme Court cases
concerning agency fee, our own decision in Windham Board of Education,
Decision No. 2529 (19861, and also inquired about the Union's procedure for
processing objections to the service fee.

18. on November 19, 1986, the Union advised the School Board by
correspondence that the Union was of the opinion that it was acting in
compliance with the decisions of the United States Supreme Court and the *
Labor Board. The Union reminded the School Board of the indemnity clause in
Article II of the Second Agreement, indicating that any claims by an
employee would be dealt with between the‘employee and the Union.- The Union
further stated that it would provide employees with a rebate procedure, but
that it was unaware of any objecting employees.

19. Counsel for the School Board wrote the Union on December 2, 1986,
and again on December 30, 1986, reiterating the legal position of the School
Board and advising that, in the absence of a response, the School Board
would initiate action to enforce the Second Agreement.

20. According to the testinony  presented at formal hearings, during
the pendency of the Second Agreement, there have been two to five employees
in the Unit who were not members of the Union and who muld potentially be
affected by the agency fee requirement of Article II.

21. After December 30, 1986, the School Board determined to withhold
from the Union the full amount of the requested agency fees from the
paychecks of non-union employees and placed those funds in an interest
bearing escrow account during the pendency of this proceeding.

22. Immediately prior to the institution of the complaint in this
proceeding, the School Board Superintendent provided written notice to all
members of the Unit of the School Board's views as follows: what
constitutes a legally permissible agency fee, its disagreement regarding
same with the Union, its allegation that the Union was acting illegally
toward agency fee payers in contravention of decisions of the United States
Supreme Court and decisions of the Labor Board, and the actions it was
initiating to resolve the dispute. .

23. The Union initially published notice of its audited agency fee
expenditures and internal procedure for objecting in September, 1987, in the
Union newspaper which was sent to agency fee payers as well as Union members
of the unit.

24. The September, 198?  notice stated that for calendar 1987, 95% of
regular Union dues would be used for chargeable expenses based upon
expenditure experience for 1985. This notice also provided an opportunity
for potential objectors to object retrospectively to fees assessed in
January, 1987. Bargaining unit members who wished to object were given 30
days from the receipt of the notice to do so in writing.
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25. A December, 1987 notice stated that for the 1988 calendar year,
93% of the regular union dues would be used for chargeable expenses, based
upon expenditure experience for 1986. The 3O-day  deadline for registering
written objections was included in this notice.

Conclusions of Law

1. The Union did not repudiate the Contract by requesting the deduc-
tion of an agency fee equivalent to Union dues pursuant to the Municipal
Employee Relations Act.

2. Agency shop is a mandatory subject of bargaining. North Branford
Board of Education, Decision Nos. 1859 and 1859-A (1980).

3. The accuracy of the exclusive bargaining representative's
determination of the amount of the service fee is an internal Union matter
between an objecting employee and the Union , as are any questions concerning
the constitutionality of any procedures utilized by the Union and/or made
available to the employees by the Union for the determination of the service
fee. These subjects therefore do not concern mandatory subjects of
bargaining between the School Board and the Union. Cheshire Board of
Education, Decision No. 2153 (1982). Unless permissively bargained, they
may not serve as a basis-for repudiation.

4. The notice and rebate procedure challenged by the School  Board can
only be challenged by a real party in interest on First Amendment grounds.
Where no member of the Unit has objected to the payment of an agency fee
equivalent to Union dues , or exhausted the constitutional remedies provided,
no question is presented to the Labor Board for decision.

. . .

Discussion

We have recognized that certain violations of a collective bargaining
agreement rise to the level of repudiation and thereby constitute a
prohibited practice. City of west Haven, Decision No. 2488 (1986); City of
Bridgeport, Decision No. 2288 (1984); Hartford Board of Education, Decision
No. 2141 (1982). In Hartford Board ofxucation, supra, we discussed the
doctrine of repudiation as a violation of the duty to bargain and described
the three ways in which repudiation could occur:

The repudiation of contract doctrine'arises from the principle
that the duty to bargain in good faith is not limited to only that
time when the parties are negotiating a formal contract, but also
includes the obligation to carry out the terms of the formal con-
tract in gocd  faith. Town of T&nbull,  supra; State of Connecti-
cut (Comptroller), supra: Town  of Plainville, Dec. No. 1790 (1979);
HarndenCorrrmunity  Child C&e, Inc., Dec. NO. 1771 (1979); Southing-
ton Board of Education, Dec. No. 1717 (1979), aff'd  in Southington~---~ ~ ~~
Education Associ;3tion v. Connecticut State Board of Labor Rela-
tions, et al, Dk. No. 229312, Superior Court, Hartford/New Britain
(November 28, 1980); North Branford  Board of Education, Dec. No.
1659 (1978); Derby Board of Education, Dec. No. 1657 (1976); City
Of Stamf~, Dec. No. 1052 (1971).I n  t h e s e  c a s e s ,  w e  h a v e  f o u n d
that there are three ways in which repudiation of contract-may
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occur. The first is where the respondent party has taken an action
based upon an interpretation of the contract and that interpreta-
tion is asserted in subjective bad faith by the respondent party.
Tbwn  of Plainville; Southington Pd. of Ea.-, supra.The second is
where the respondent party has taken an action based upon an
interpretation of the contract and that interpretation is wholly
frivoious or implausible. Tbwn of Plainville; Southington Bd. of
Ed., supra. The third type of repudiation of contract does not
involve  assertion of an interpretation of the contract by the
respondent, but instead, the despondent either admits or-does not
challenge the complainant's interpretation of the contract and
seeks to defend its action on some collateral ground which does -
not rest upon an interpretation of the contract, e.g. financial
hardship, administrative difficulties, etc. If the respondent's
defense does not excuse its actions, we will find repudiation if
the respondent's action was contrary to its clear contractual
obligation. Hamden Community Child Care; North Branford  Board of
Educationt  City of Stamford, supra.

Hartford Board of Education, p. 4

In the present case, the School Board seeks to prove that the Union's
conduct constitutes repudiation of the first and second types described in
Hartford Board of Education, supra.

Despite the numerous complaints brought before us alleging repudiation,
we have seldom found repudiation of contract proven by a complaint. We have
also emphasized the difficulty of proving repudiation with regard to the
first two categories distinguishing between what we have considered disputes
which are solely concerned with a question of contract interpretation and
thus outside our jurisdiction, and the kind of language which is so clear
and unequivocal that the respondent's interpretation must be found to be
asserted in bad faith. We wish to reemphasize that distinction again by
quoting from a decision by our late chairman, Fleming James, Jr.:

We have also said from time to time that repudiation might be
'found where the employer's conduct constitutes an unmistakable
breach of clear and unambiguous language. See, e.g. Derby  Bd. of
Ed., supra. We had in mind a much narrower concept than has been
understood, perhaps best stated in colloquial language borrowed
from the late Thurman Arnold: a construction or interpretation
which no respectable lawyer could urge with a straight face. NO
such case has ever been Presented to-us and none is-likely to be
though that is not beyond the bounds of possibility. If it should
be we would find that in taking the kind of unilateral action
suppsed  the employer failed to bargain in good faith whatever his
state of mind. In a case so clear we might well ignore the possi-
bility that what was so obviously a mistaken interpretation of
language could be consistent with subjective gcod  faith. But a
situation would indeed have to be extreme to call into play such
reasoning. Until so extreme and unlikely a situation arises, labor
and professional organizations would be well advised to eschew the
practice of chasing the will-o'-the-wisp of repudiation whenever
there is a claim of simple contract breach. (emphasis added).

Southington Board of Education, Decision No. 1717 (1979)
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The School Board claims that the Union has violated C.G.S. Section
7-470 (b) (2) of the Act by repudiating Article II of the parties' Second
Agreement. Specifically, the School Board asserts that the Union has failed
to bargain in good faith where, having negotiated an agency fee "allowable
by law," the Union has thereafter requested of the School  Board advancement
of an agency fee equivalent to Union dues. The school Board contends that
an agency fee equivalent to Union dues is patently illegal. AcaXdingly,  we
are requested to issue an order directing the Union to cease and desist from
establishing a service fee equal to Union dues, to notify bargaining unit
employees of certain rights, to offer rebates, and to pay the School Board's
costs and attorneys' fees.

The Union counters this argument by asserting that agency fees equiva-
lent to Union dues are not illegal under the facts presented. Further,  the
Union denies that it has either breached the Second Agreement with the
School Board or attempted illegally to secure agency fees from members of
the bargaining tiit. It is the further contention of the Union that no
member of the bargaining unit has objected to the dues equivalents which
muld give rise to any of the concerns raised by the School  Board.

:.

In this case, first of all we find no evidence that the Union's posi-
tion was made in subjective bad faith. No evidence has been presented that
the Union did not sincerely believe that its interpretation was correct, or
that it had some hidden motive in asserting that interpretation. To the
contrary, the bargaining history of the parties clearly discloses that the
Union openly maintained its interpretation of the mediated phrase "allowable
by law" throughout the bargaining relationship. The Union's position is
rational, and ultimately we find it persuasive, as we explain below.

In support of the its assertion that an agency fee is illegal which
assesses charges in excess of the expenses related directly to collective
bargaining, contract administration, and grievance adjustment, the School
Board relies upon the United States Supreme Court's decisions in Abood v.
Detroit Board of Education, 431 U.S. 209 (1977); Ellis v. Railway Clerks,
466 U.S. 435 (1984); Chicago Teachers Union v. Hudson, 475 U.S. 292 (1986);
and Communication Workers v. Beck, 108 S.Ct. 2641 (1988).

The crux of this dispute centers upon the parties' divergent legal
interpretations of the contractual language "service fee allowable by law."
Thus, in order to determine the cause, it is first essential that we examine
the underlying law in dispute. We believe that by chronological examination
of the rapidly evolving law which has been mutually relied upon by the
parties, we will be able to separate and analyze the contradictory asser-
tions made. While reviewing each of the principal cases, we will focus upon
the specific pints advanced. Finally, we believe this approach will be
helpful in determining the validity of the assertion made by the School
Board that we may infer from the legal certainty which existed at the time
Of the acts complained of that such conduct was so flagrantly unlawful as to
warrant the moniker of repudiation, (School Board  reply brief at p. 2).

In Abood,  the United States Supreme Court held that the agency-shop
clause inollective  bargaining contract between.a teacher's union and a
board of education did not deprive teachers who objected to the union of
their right under the First Amendment to the Federal Constitution to freedom

.’
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of association, insofar as agency fees were used to finance union expendi-
tures for purposes of collective bargaining, contract administration, and
grievance adjustment. Congruently, Abood held that the associational
guarantees of the First Amendment prevented the union from requiring
objecting teachers to contribute by means of agency-shop fees to the support
of ideological causes which they opposed. By so holding, the supreme Court
established a constitutional balance between the First Amendment rights of
objecting employees without restricting the union's ability to require every
errq?loyee to contribute to the cost of collective bargaining activities. The
Court then proceeded to fashion a remedy for these balanced interests in
reliance upon, its earlier decisions in International Association of
Machinists v. Street, 367 U.S. 740 (1961), ("Street"), and Brotherhood of
Railway & Steamship Clerks v. Anna Mae Allen, 373 U.S. 113 (1963),
("Allen"). The Court in Street had expressly held that:

The Court
employees. . .

Dissent is not to be presumed, and that only employees who
have affirmatively made known to the union their opposition
to political uses of their funds are entitled to relief.

367 U.S. at 774-775.

tempered this mandatory objection in Allen. In that case,
who had refused to pay union-shop dues obtained injunctive relief

m state court against enforcement of the union-shop agreement. The objec-
tors in Allen had not notified the union prior to bringing the lawsuit of
their opsion to political expenditures, and at trial, their testimony
was principally that they opposed such expenditures as a general matter.
The Court held that the employees had adequately established their cause of
action by manifesting "opposition to any political expenditures by the
union." Id. at 118. The requirement of Street that dissent be affirmative-
ly indicam  was deemed satisfied by the allegations of the complaint that
was filed in Allen. When expressly adopting this approach, the Court noted
in Abood, that Allen had relaxed the conditions established by Street, which
had=ed to ii$i$that  an employee would be required to identify the par-
ticular causes which he opposed. That implication was clearly disapproved
in Allen. See Abcod,  footnote 39. However, the Court in Allen stated, in
fashioning the appropriate relief:

We made clear in Street that dissent is not to be presumed
-it must affirmatively be made known to the Union by the
dissenting employee. 367 U.S. at 774 . . .

. . . The Union receiving money exacted from an employee
under a union shop agreement should not in fairness be
subjected to sanctions in favor of an employee who makes no
complaint of the use of his money for such activities.
367 U.S. at 774 . . .

. ..no decree would be proper which appeared likely to
infringe the union's right to expend uniform exactions
under the union-shop agreement in support of activities
germaine to collective bargaining and as well, to expend
nondissenters such exactions in support of political
activities. (emphasis supplied)

373 U.S. at 122.

-lO-
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After referring to the previously quoted passages in both Street and
Allen, as cited by Abood at footnote 40, the Abood Court proceeded to
incorporate  those considerations in addressing the errors of the Michigan
Court of Appeals. That Court had determined that plaintiffs in Arood were
unentitled to relief for having failed to notify the union of the specific
expenditures to which they objected. The Supreme Court determined that the
Michigan Court of Appeals had ignored the clear holding in Allen where in
Ahcod,  as in Allen, plaintiffs had indicated in their pleadsthat they
opposed ideole1 expenditures of any sort that were unrelated to collec-
tive bargaining. The Court in Abood, while preserving the requirement of an
affirmative objection, went on to say that:

TJ require greater specificity would confront an individual
employee with the dilermna of relinquishing his right to
withhold his support of ideological causes to which he
objects or his frea om to maintain his own beliefs without
public disclosure. It muld  also place on each employee
the considerable burden of monitoring all of the numerous
and shifting expenditures made by the union that are unre-
lated to its duties as exclusive bargaining representative.

‘..

4L In Buckley v. Valeo,  the court recognized that compelled
disclosure of political campaign contributions and expendi-
tures "can seriously infringe on privacy of association and
belief suaranteed bv the First Amendment." 424 U.S. at 64.
See, e.g., Gibson v': Florida Legislative Comm., 372 U.S.
539; Bates v. Little Rock, 361 U.S. 516; NAACP  v. Alabama
ex rel Patterson, 357 U.S. 449. The court noted that "the5invasion of privacy of belief may be as great when the in-
formation soight concerns the giving and-spending of money
as when it concerns joining of organizations," and that
therefore our past decisions have extended constitutional
protection to contributors and members interchangeably. Id.
at 66, citing California Bankers Association v. Shulti,  4E
U.S. 21, 78-79  (Powell Rock,
supra, at 518, and United States v. Rumely,  345 U.S. 41.

Disclosure of the snecific causes to which an individual
employee is opposed (which necessarily discloses, by nega-
tive implication, those causes the employee does support)
may subject him to "economic reprival  [sic], . ..threat of
physical coercion, and other manifestations of public
hostility," and might dissuade him from exercising the
right to withhold support "because of fear of exposure of
[his] beliefs . ..and of the consequences of this exposure."
NAACP v. Alabama ex rel Patterson, supra at 462-463

Thus, the Supreme Court carefully reasoned that a good faith objection to
political or ideological expenditures of 9 sort that were unrelated to
collective bargaining would excuse the employee from having to pay that
portion of the exactions, while protecting the union from "free-riders" and
preserving the specific privacy interests of the employee. In striking this
balance the Supreme Court tacitly recognized that the implicated First
Amendment rights were not self-executing and that a de minimis  good faith

. .
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objection was essential, since such objection would lawfully deprive the
union of a portion of the sum it would otherwise be entitled to levy a non-
.dissenter as the exclusive bargaining representative.

Following the u. S. Supreme Court's decision in Abood, supra, in North
Branford  Board of Education, Decision Nos. 1859 and 1859-A (1980), we held
that payment of an agency fee by members of a..teacher bargaining unit con-
stituted a mandatory subject of bargaining under the Teacher Negotiations
Act. Left unaddressed was the more precise question of whether payment of
an agency fee which requires payment of an amount in excess of the costs of
collective bargaining, contract adjustment, and grievance administration
would be mandatory and therefore lecal  and enforceable. These facts were
presented to us ii Cheshire Board 02 Education, Decision No. 2153 (1982).
We determined that'the express provisions of C.G.S. Section lo-153a(b)
(Teacher Negotiations Act) limited the service fees to not greater than that
amount of dues uniformly required of members which represents the cost of
collective bargeaining,  contract administration and grievance adjustment.
In determining this issue in Cheshire, supra, we also held:

8. The accuracy of the exclusive bargaining representative's
determination of the amount of the service fee concerns an inter-
nal union matter between the employee and the union, as are any
questions concerning the constitutionality of any procedures
utilized by the union and/or made available to the employees by
the union for determination of the proper amount of service fee.
These subjectsi  therefore, do not concern mandatory subjects of
bargaining between the School Board and the Union.

In support of this conclusion, we reasoned:

. .

As we have stated above, the Association has a duty to notify the
School Board of the amount in question [agency feel in time for the
School Board to make deductions which conform to the Act [TNAI.
Once the Association has so notified the School Board, the School
Board must deduct the amount which the Association has indicated
conforms to the Act. The School Board has also argued, however,
that before it can deduct the agency fees, there must be in place
an internal union procedure to enable objecting employees to verify
the accuracy of the Association's determination of the proper
amount of agency fee and that this procedure must meet procedural
due process requirements of the Fourteenth Amendment of the United
States Constitution. We do not believe that the legislature in-
tended that boards of education be cast as the champion of employee
constitutional rights or that the legislature intended to embroil
boards of education in disputes between employees and their union
over the amount to be paid as agency fee or the legality of the
procedures used by the union to determine those amounts. Such
questions concern internal union disputes between employees and
their unions.* In the event of such a dispute, it is the employee
who is the real party in interest and who would appropriately bring
the challenge. If individual employees wish on their own to chal-
lenge the accuracy of the Association's calculation of the agency
fee to be deducted and/or the procedures used by the Association to

.
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make such determinations, they have recourse to our state courts
which have jurisdiction over such questions.**

* Any possible doubt on this score is removed by the "SAVE
HARMLESS"  provision at Section 17.6 of the Contract. By this
mn the school Board is comprehensively indemnified and
held harmless by the Association for reasonable and prudent
actions taken by the School Board to comply with Section 17.1
and by necessary implication Section 17.2 of the Contract.

** Individual employees do not have standing to file complaints
[under the Teachers Negotiation Act] with the Labor Board.
Waterbury Board of Education, Decision No. 1713 (1979).

In Ellis v. Railway Clerks, suprat the objection was made by certain
bargaining unit members to the coerced exaction and expenditure of agency
fees for union -conventions, social activities, union publications, unrelated
litigation, and general organizational expenses. In Ellis, the union
exacted the equivalent of full union dues from all hazing unit members
and later rebated sums unrelated to collective bargaining, contract adminis-
tration, or grievance adjustment activities to dissenters without interest.
The Supreme Court held that the Section 2, Eleventh of the Railway Labor Act
@LA) prohibited such a pure rebate program where readily available alterna-
.tives  such as the advance reduction of dues and/or interest-bearing escrow
accounts placed only the slightest additional burden upon the union. Ellis,
at p. 444. While carefully preserving by express language the prerequm
of objection throughout the opinion, the Court opined that in the face of
such dissent, the union could not lawfully exact and utilize full dues, and
then months later refund the portion it was not permitted to exact over
objection without interest. Apart from the nominal pecuniary loss to which
the Court took substantial exception, it further noted that an involuntary
loan for purposes to which an employee objected was unwarranted, and
suggested that acceptable alternatives muld  be advance reduction of dues
and/or interest-bearing escrow accounts. Prior to Ellis, there existed
substantial division among courts regarding the legitimacy of delayed rebate
programs. See Ellis, p. 443, footnote 7. The Court expressly disapproved
of the delayed rebate procedure , and suggested that interest bearing escrow
accounts which remained outside of union cx>ffers  during the pendency of any
disputes and which contained sufficient proceeds to cover with interest any
sums  which were subsequently determined to be rebated to an objector would
prevent the evils of involuntary free loans for objectionable expenditures.
Since Ellis, it is clear that when rebate procedures are utilized, they must
be coumwith  an interest-bearing escrow account and/or some advance
reduction in order to minimize the constitutional impingement upon the First
Amendment rights of objecting agency fee payers.

The Ellis Court proceeded further to explain that objecting employees
could be Glled to pay their fair share of not only direct costs of
negotiating and administrating the collective bargaining contract, and of
settling grievances and disputes, but also the expenses of activities or
undertakings normally or reasonably employed to implement or effectuate
duties of the union as exclusive representative. .Disallowed  were unrelated
litigation and general organizational expenses. In discussing the First
Amendment objections raised in Ellis, the Court determined that there was no
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constitutional bar to charging dissenters for expenditures incurred for
conventions, social activities, and publications, and that the significant
interference resulting therefrom was warranted by the governmental interest
in industrial peace.

EMlowing  Ellis, in Windsor Board of Education, Decision No. 2403
(1985) ("Windsom,  we were presented with the question of the enforce-
ability of an indemnity clause in an agency-fee provision of a collective
bargaining agreement. Having previously determined in Cheshire, supra, that
payment of an agency fee by members of a teachers' bargaining unit
constituted a mandatory subject of bargaining and was therefore legal and
enforceable, we determined corollary thereto that an indemnity clause under
such an agency fee provision was equally as enforceable and consistent with
the public policy of this State.

-.
Additionally relevant to the current proceeding, the language pre-

viously quoted above in Cheshire, e, was cited and relied upon by the
complainant School Board herein in its brief in Windsor I, when asserting
the validity and enforceability of an agency fee indemnity clause together
with the following language:

The union is responsible for the amount of the service fee.
It alone benefits.from the service fee, and it alone has the
power to calculate its cost of collective4bargaining,  contract
administration, and grievance adjustment. Thus, an indemnifi-
cation clause in a service fee agreement places liability for
any illegality on the qrty responsible for it, and lifts it
from an innocent party. The Association and the Board agreed
to this allocation in negotiations, and the Board is entitled to
the benefit of its bargain.

Indemnification in this case relates to a legal activity
consistent with public policy, and indemnification itself
promotes public policy. The indemnification clause of Article
27(B) of the collective bargaining agreement between the Board
and the Association is fully enforceable... .

4 In recognition of this principle, the Connecticut Superior
Court has ruled that the union bears the burden of proving that
no portion of a service fee is used for impermissible purposes.
University of Conn. Chapter of A?KP v. Combrowski,  38 Conn.
Supp. 629 (1983).
5 In contrast, in Stamford Board of Education, supra, the
employer sought indemnity regarding sex discrimination in the
conduct of its affairs, its extracurricular sports salary
schedule. The Board here has no interest in the service fee
deduction. The interested party is the Association, and
indemnity actually encourages it to assure that it properly
sets the amount  of the fee.

(School Board  brief, pp. 8-15 as quoted
in Windsor Board of Education, p. 12)

-14-
,



..:  .

We adopted the reasoning put forth by the School Board in our decision
in Windsor I and continue to find it to be persuasive and applicable to the
present case?

In Chicago Teachers Union v. Hudson, supra, the Supreme Court was asked
whether the procedures adopted by the union to minimize the impingement of
the agency shop upon the First Amendment rights of objecting non-members
were constitutionally adequate. The Court determined that procedural safe-
guards were necessary for two reasons. First, it determined that although
the government interest in labor peace was strong enough to support the
agency shop, notwithstanding its limited infringement on non-union
employee's constitutional rights, their protection by the First Amendment
required that a procedure be carefully tailored to minimize the infringe-
ment. Secondly, the objecting employee must be given a fair opportunity to
identify the impact of the governmental action on his interests in order to
assert a meritorious First Amendment claim.

Three fundamental flaws were perceived in the procedures adopted by the
Chicago Teachers Union. First, the remedy offered dissenters only the
possibility of a rebate and thus failed to avoid even temporarily utilizing
dissenters' funds for an improper purpose. Secondly, the union failed to

.

provide ptential objectors with sufficient information to gauge the
propriety of the union's fee. Leaving non-union employees in the dark about
total union expenditures and requiring them to object prior to receiving any
information was judged to be ineffective notice that was constitutionally
inadequate. The Court reiterated that the non-union employee has the
obligation to make his objection known, Hudson, p. 306, footnote 16, but
that since the union possesses the facts and records from which the propor-
tion of political to total union expenditures can reasonably be calculated,
basic considerations of fairness compel that it bear the burden of proof.
Finally, the original union procedure failed to provide for a reasonably
prompt decision by an impartial decision maker. The Court concluded that an
adequate explanation for the basis for the fee coupled with a reasonably
prompt decision by an impartial decision maker were constitutionally
necessary, with an escrow of the amounts reasonably in dispute during the
pendency  of such challenges.

Having pronounced these minimal procedural safeguards, the Court again
refrained from blueprinting a complete agency fee procedure, while inferring
a preference for internal union procedures and arbitration as viable means
Of satisfying the requirement for a reasonably-prompt decision by an
impartial decision maker. Hudson at p. 302, footnote 21.

Instead of settling agency fee disputes altogether, the decision in
Hudson, supra ,r spawned yet another round of litigation calculated to define
constitutional procedures consistent with Ellis' and Hudson's new procedural
requirements. It was during this period oi?%%a that the parties herein
reached a successor agreement and we had not at that time rendered any deci-
sion construing MEwi in light of Akcod.  Andrews v. Cheshire Education
Association, 653 F.Supp.  1373 (D. Conn.) aff'd  829 F.2d  335 (2nd Cir. 1987),
was initiated within a few months of the pronouncement of the decision in
Hudson, and was only litigated to a definitive conclusion in October 1987.
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During this same period of time in 1986, we were requested to rule  on a
scope of bargaining issue under the MELHA  regarding the continuation of a
union shop provision in a collective bargaining agreement in Windham Board
of Education, Decision No. 2529 (October 24, 1986). At the time that case
was presented to us, the parties were about to enter the fact finding
process. It was the employer's position that the union shop clause proposed
in that 'case was either illegal or a non-mandatory..subject  of bargaining to
the extent that it purported to require an objecting employee to pay a fee
that was greater than the proportion of union fees and.dues  uniformly
required of union members to underwrite the costs of collective bargaining,
contract administration, and grievance adjustment.

The union argued that since no member of the bargaining unit had
objected, the matter was not ripe for decision. Despite this important
fact, we assumed jurisdiction and issueda declaratory ruling pursuant to
Section 7-471-39(2)  of our regulations, because the parties before us were
at an impasse, and more critically for the further reason that if the union
security provision proposed was in fact an illegal subject of bargaining,
then the school board had no obligation to bargain over it and the union
would have violated the Act by insisting over the school board's objection
on submitting the proposal to fact-finding or binding arbitration. West
Hartford Municipal Bmployees Joint Council, Inc., Decision No. 1974 (1981);
Cheshire, supra. We proceeded to our analysis in Windham with the notation
that in Cheshire, which was brought under the Teachers Negotiation Act, that
there existed an express statutory limitation as to the purposes for which
an agency fee could be assessed. Since Windham was brought under MBHA,  no
express statutory prohibition existed. We were limited in our construction
of the statute only by the federal constitutional limits established by
Abood,  Ellis, and Hudson, supra, in order to adhere to fundamental rules of- -
statutory construction requiring us to construe the statute to avoid any
doubt of its constitutionality. Beccia v. Waterbury, 192 Conn. 127 (1984);
Patry  v. Board of Trustees, 190 Conn. 460 (1983). Since these constitu-
tional requirements were still more broad than the statutory prohibitions of
the Teacher Negotiations Act, we imported them from federal law together
with the requirement of an objection and determined in Windham that:

A. A union security provision in a collective bargaining
agreement is a mandatory subject of bargaining to the extent
that it requires objecting bargaining unit employees to pay,
as a condition of continued employment, only that proportion
of union fees and dues uniformly required of voluntary mem-
bers to support the costs of collective bargaining, contract
administration, and grievance adjustment;

B. Tb the extent a union security provision purports to
require objecting members as a condition of continued
employment to pay an amount  which exceeds that artount,  said
provision is an illegal subject of bargaining.

1 Section 7-471-39(2)  provides that any employee organization or employer
(or arbitrator) may request a declaratory ruling concerning the scope  of
collective bargaining where one of the parties seeks to submit a matter to a
fact finder or binding interest arbitrator which the other party contends is
not a mandatory subject for collective negotiations. .-

6
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4. Insistence by a union in collective bargaining, including
fact-finding or binding interest arbitration, upon a union
security provision which exceeds the aforedescribed limitations
constitutes a failure to bargain in gcod  faith under the MERA.

(emphasis supplied) Windham,  at p. 5.

After Windham,  supra, a labor organization may not enforce a union
security provision under MERA which requires an objecting employee to pay
amounts in excess of the proportionate costs of collective bargaining,
contract administration, and grievance adjustment.

Since the filing of the complaint in this case, in Communications
Workers v. Beck, supra, the U. S. Supreme Court answered a question raised
as to whether 29 U.S.C., Section 158(a)(3) of the National Labor Relations
Act (NLRA), which authorized an agency shop, permitted a union, over the
objections of dues-paying non-member employees, to expend funds so collected
for activities unrelated to collective bargaining, contract administration,
and grievance adjustment. The Court concluded that its prior decision in
Street, supra , was controlling and that accordingly only those fees and dues
necessary to performing the duties of an exclusive representative of the
employees in dealing with the employer on labor-management issues as
described in Ellis, supra, at 448, were authorized.B e c k  d i d  n o t  d i s p e n s e
with the requ=nt of an objection, and determined that the NLRB  had
exclusive jurisdiction over such claims arising under Section 158(a)(3).
Finally, federal courts were determined to have jurisdiction to hear First
Amendment agency fee complaints and duty of fair representation claims
arising under Section 158(a)(3) without preclusion by the NIBS.

Some  confusion continues to exist regarding the status of the law by
reason of the fact that each of the parties relies upon Windham to support
its respective position. The school Board asserts that Windham stands for
the proposition that any agency fee provision eguivalent  to union dues is a
patently illegal subject of bargaining and as such, is unenforceable. That
statement of the law, however, is incorrect. Unexplained by the School
Board is the conspicuous absence of an objector. It should be apparent from
the foregoing review of Windham and the other authorities relied upon that
the agency fee payer is the possessor of the rights in issue, retains the
duty, however slight, to object, and that his dissent may not be presumed.
These legal facts are consistent with the general rule that litigants may
only assert their own constitutional rights or immunities. See McGowan v.
Maryland, 366 U.S. 420, 81 S.Ct. 1101, 6 L.Ed.2d  393; N.A.A.C.P. v. Alabama,

'.. 357 U.S. 449, 78 S.Ct. 1163, 2 L.E.2d  1488; Tileston v. Ullman,  318 U.S. 44,
63 S.Ct. 493, 87 L.Ed.2d  603. Furthermore, apart from the personal nature
of the constitutional rights implicated, thereby making it inappropriate for
the School  Board to presume to exercise them, its exercise of those rights
would interject it within the internal financial priorities of the Union and
in our view amount  to actual interference with the administration of an
employee organization within the meaning of C.G.S. Section 7-470(a)  (2). For
these reasons as we more fully discuss below, we reached the determination
in Cheshire and now reiterate that a complainant seeking to challenge the
agency fee must be the real party in interest and that the amount or method
of determining the fee is not a mandatory subject of bargaining.

-17-
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Conversely, the Union argues ‘that Windham is inapplicable to the
present case because the challenged contractual provision in Windham made no
allowance whatsoever for non-union bargaining unit members, contained a
union shop clause, and would have been patently illegal if the union had
sought enforcement. Furthermore, under the stipulated facts in Windham no
rebate and escrow system had been established, and none was contemplated.
Here, the Union argues that the challenged provision, "allowable by law," is
subject to a reasonable interpretation, and when conditioned by the pre-
requisite of an objection, that interpretation does not prohibit fees the
equivalent of dues. Windham,  as relied upon by the Union, is interpreted to
read that an agency fee the equivalent of union dues may be exacted from an
informed but non-objecting agency fee payer who thereby waives his right-to
the refund of pro rata sums utilized for political or ideological purposes.
The School Board counters this interpretation with the assertion that objec-
tion as discussed in Windham refers to union membership. However, while it
is true the challenged language in Windham was an archaic union shop clause
without allowance for non-members, Windham clearly centered on the issue of
what fees dissenters could be'required to pay. Indeed, it was the position
of the board of education in Windham in congruence with Abood, that a union
security provision could not be interpreted to require sari excess of
collective bargaining expenses to be exacted from objecting fee payers. In
light of the reasonableness of the interpretation asserted by the Union, we
cannot conclude that such an interpretation is asserted in subjective bad
faith.

The school Board assumed during negotiations and at mediation that it
was essential that the Union representative adopt its legal conclusion that
agency fees must be less than Union dues. In fact, the evidence presented
by the School Board itself was that the Union representative at mediation
clearly pronounced his view that there would be no question regarding the
amount of the agency fee since it would be the equivalent of Union dues.
While the School Board clearly stated at that juncture that, in its view,
equivalent service fees and dues would be tantamount to a breach of con-
tract, neither party revoked its acceptance of the agreed upon language. In
light of the undisputed candor with which each party dealt with the other,
it would be singularly inappropriate to infer bad faith where the respective
contractual interpretation taken is reasonable and not spurious.

In Cheshire, supr: , we determined that the accuracy of the exclusive
bargaining representative's determination of the arrount  of the service fee
concerns an internal matter between the employee and the union and therefore
does not concern a mandatory subject of bargaining. The actions of the
union representative in declining to negotiate the amount of the fee were
clearly justified during negotiations and mediation since this non-mandatory
subject of bargaining involved an internal union matter which carried no
duty to bargain in good faith. Bad faith bargaining simply cannot be
inferred from a refusal to bargain over a non-mandatory subject.

The School Board further asserts however, that even the temporary use
of exactions in excess of agency fees is illegal and impermissible. After
the decisions rendered in Ellis and Hudson, supra, it is clear that the
Union must give prospectivaectors  advance notice of the uses of the fee
sufficient for them to formulate a reasoned objection and a prompt deter-
mination of any objections by an impartial decision maker while disputed

.’
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sums are held in escrow. What the*School Board's assertions continue to
lose sight of is the fact that the temporary use referred to in Ellis and
Hudson are of sums exacted over objection. Thus, if dues equivam  in
excess of collective bargaining expenses are exacted after advance notice
and without objection, they are legitimate. Abood, supra, at footnote 40.
However, none of these facts are currently be-us.  The School Board has
escrowed  100% of the dues equivalents from fee payers, thereby depriving
the Union of the benefit of any of the exactions which might be used for
collective bargaining purposes and without any rebates to non-objecting fee
payers. The refusal of the School Board to honor its obligations under the
agency fee agreement had the prophylactic if unintended effect of preventing
the expenditure of any sums secured, even temporarily, for potentially -
impermissible activities. In fact, any objector at this time would have
inevitably to look to the School Board for a rebate since it has held the
dues equivalents since the commencement of the agreement. -

Contrary to the assertions of the School Board, the employment of any
kind of rebate procedure was not disapproved in Ellis. As discussed supra,
Ellis disapproved of only the pure or "delayed" rebate procedure presented
under the facts of that case and suggested it be used in conjunction with
advance reductions and/or interest bearing escrow accounts. In fact, the
procedures ultimately employed by the Union in this case with a rebate
procedure closely parallel those which were approved by the second circuit
in Andrews v. Cheshire, supra. However, the Union did not give potential
objectors advance notice of the basis of the fee to be charged for calendar
1987 as it was required to do after Hudson. The evidence discloses (Union
Exhibit 14) that after a judicially recognized procedure was adopted by the
Federal District Court in Andrews, supra, the Union notified potential
objectors and afforded them an opportunity to review the audited information
serving as the Union's basis for the fee. The Union notice required fee
payers to object, not to receive information, but to obtain an advame
rebate ostensibly covering political expenditures. The audited information
contained all Union expenditures including those utilized for political or
ideological purposes in order for fee payers to be fully informed as
required after Hudson. Bargaining unit members were also afforded the
opportunity to object retrospectively, and to obtain: (1) an advance rebate,
and (2) a hearing to further contest sums they might wish to dispute. At
the same time the Union advised potential objectors that it muld  be notify-
ing them again in December 1987 with information regarding the basis for the
fee in calendar 1988. Union Exhibit 13, the Union newspaper, contains the
December 1987 advance notice to potential objectors for calendar 1988 with
the audited information utilized in calculating the fee. Exhibits 13 and

. . 14-A also contain information related to other Union activities. Agency
fee payers were given an opprtunity  to object within thirty days in both
September and December, or be barred from further objection. This latter
deadline procedure was expressly upheld in Andrews v. Cheshire by the
District Court and went unchallenged on appeal. While the Union was clearly
required to give advance notice to prospective objectors, the uncertainty
which existed within the law at that time regarding the precise notices and
procedures which would be deemed constitutionally acceptable, coupled with
the mitigating steps which the Union took thereafter, make it unreasonable
to infer bad faith. This is particularly so in light of the fact that no
objections were raised.
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The School Board sought by its own admission during contract negotia-
tions to negotiate the percentage of the agency fee with the Union. Subse-
quently the School Board challenged certain Union agency fee administrative
practices. Despite our prior holding in Cheshire that these topics were
non-mandatory subjects of bargaining, the School Board contends as justi-
fication for its conduct and interest in the current litigation that it was
particularly sensitive at the time of these negotiations to the subject of
agency fees due to the fact that the School Board  had previously been sued
by a teacher in federal court concerning an agency fee issue in Andrews,
supra, which resulted in a two year legal battle and the recovery of
attorneys' fees which went to the t;own treasury rather than the School
Board. The School Board furtp asserts that it was necessary to seek the
assistance of the Labor Board in order to enforce the indemnity clause in
its collective bargaining agreement .in that case, but that it was unable to
collect the additional attorneys' fees for that administrative proceeding
and therefore in essence, believed it to be prudent to exercise an abundance
of caution in negotiating all subsequent agency fee agreements and indemnity
clauses. During the negotiations in this case, the Union agreed to the
additional indemnity clause boiler plate requested by the School Board, and
thereafter took the position in negotiations that'the percentage of the
agency fee was exclusively a matter of Union concern.

In analyzing the School Eoard's purported reasons for initiating this
canplaint, we are hard pressed to identify some personal legal interest it
possesses which imparts real party status and entitles it to exercise the
objection of non-union bargaining unit members or request the adjudication
of the issues it has raised. We conclude that the initiation of a meritless
suit against the School Board and another union by a third party under a
different collective bargaining agreement cannot confer real party status
upon the School Board of agency fee payers' First Amendment rights, or in
some manner  broaden the scope of bargaining with the Union in the current
case.

If in fact the real concern of the School Board is its exposure to
joint and several liability for the alleged shortcomings of the Union in its
establishment and administration of the agency fee, that question has been
answered by the decision in Windsor I, supra,-which was decided well in
advance of the completion of negotiations of the current contract. Addi-
tionally, the Union in this case has lent additional assurance to the School
Board  by acceding to the indemnity clause modifications requested by the
School Board during negotiations. Thus, the issues related to potential
liability appear to be well settled as evidenced by the dismissal of the
School Board in Andrews.

The Union took a position different from that of the School Board, and
in our view, the correct one, that internal disputes between a union and
agency fee payers are cognizable only when an objection is made by the real
party in interest. Balancing the First Amendment rights of individuals with
the interests of labor organizations in avoiding "free rides" requires
nothing less in the furtherance of labor peace. The role played by the

2 Windsor I, supra.
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School Board within this context is that of serving as agent, having agreed
to do so by contract, and the sole contractual obligation owed to the School
Board is to indemnify it pursuant to the Agreement for expenses incurred in
connection with the collection of fees.

Furthermore, since the School Board has acted independently to escrow
the service fees and refuse to advance them pursuant to the contract to the
Union, it can hardly be claimed that the Union has somehow benefitted to the
detriment of some non-existent objector. Under the evidence subitted  to
us, there have been two to five non-union members of the Unit during the
pendency of this proceeding. While they received  no advance notice of the
basis of the fee prior to the time that deductions were instituted by the
School Board, they were advised of the dispute and the agency fee issues
concerning them by the School Board, by separate memorandum in January 1987
(Exhibit 16) contemporaneous with the filing of the complaint. No bargain-
ing unit member registered an objection at that time. In September, and
again in December, 1987, the Union separately mailed  to each potential
objector the notices previously discussed. No objection was registered by
potential objectors on either of these occasions. The School  Board argues
that the inference which we should draw from the absence of objection is
that the notice was obviously inadequate. In analyzing this assertion we
note first that the right and opportunity to object are not dependent upon
the notice. The existence of Railway Employees v. Hansen, 351 U.S. 225
(1956), Street, Allen, Abocd, Ellis, and Beck, supra, all of which predated
the Hudson advance noticequ=nts  inxir origins is ample evidence of
the fact that objectors have had no difficulty in finding a forum in which
to voice their good faith objection in the absence of an internal union
procedure. While this is not to say that potential objectors should
shoulder the burden of initiating a court proceeding in order to object,
accord, see Hudson, supra, at p. 307, footnote 20, it is to clarify vividly
that the absence of an initial advance notice in no way rendered helpless
potenti,al objectors during the pendency of this proceeding. Further, we
believe that in weighing the evidence it is far more reasonable to assume
that both  before and after being notified by both the School Board and the
Union, the potential objectors took no exception to the amount of the fee
which has been deducted for two and a half years, or the purposes for which
it was to be expended, thereby waiving any objection within the time frames
set out in the notices.
reasonable in Andrews.

These 3O-day  time frames were expressly approved as

'..
The authorities construing the rights of the respective parties are

predicated upon the requirement and assumption of an objection. It is clear
from the cases presented that authority exists for the proposition that an
agency fee equivalent to union dues is entirely permissible from the
potential objector who is fully informed of the basis of the fee prior to
being afforded an op,oortunity  to object, and who, by inaction, waives any
timely objection that might otherwise be made. Therefore, it cannot be
concluded that such an interpretation is implausible or made in subjective
bad faith. That being the case , repudiation of the contract has clearly not
taken place.

Finally, the complete inaction of any bargaining unit members, despite
having thrice been notified of the existence of a controversy, leads us to
conclude that their intention was to waive any objection that might other-
wise have been available.
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We also note that the United'States Supreme Court specifically
referenced with favor its preference for the arbitration process as a viable
means of meeting the regu$rement for quick determination of objections by an
impartial decision maker. The Andrews court also endorsed this internal
process and under the facts presented here, it is available to members of
the bargaining unit. In light of these facts, we believe it essential that
the internal processes established should reasonably be exhausted prior to
our scrutiny of issues arising thereunderi  Accordingly, this matter is
dismissed.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed. .

CONNDCTICUT STATE BOARD OE' LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low, Chairman

s/ Craig Shea
Craig Shea

s/ Ann M. McConnack
AnnM.McCormack

3 Hudson, supra at p. 308, footnote 21.
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