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DECISION
and
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On November 30, 1987, the Connecticut State University, Board of
Trustees (the State) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a declaratory ruling petition to determine
whether certain proposals made by the State University Organization of
Administrative Faculty, Local 2836, Council #4, AFSCME,  AFL-CIO (the Union)
for a successor collective bargaining agreement are within the scope of
mandatory bargaining under the Act Concerning Collective Bargaining for
State Employees (the Act). The proposals had been placed by the Union
before a final best offer arbitration proceeding pursuant to Section 5-276a.

Prior to the hearing in this case, the State withdrew all but one
proposal from our consideration. A hearing was held on June 29, 1988, at
which evidence was taken and exhibits marked.
August 1, 1988.

The parties filed briefs by
On the basis of the record presented, we make the following

decision and declaratory ruling.

Discussion

Mandatory subjects of bargaining are those abut which the Act requires
both parties to negotiate in good faith. West Hartford Education Associa-
tion v. DeCourcy,  162 Conn. 566 (1972); Cheshire Board of Education,
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No. 2153 (1982); Joseph I. Lieberman, Attorney General, Decision
(1987). Under Section 5-278(g)(l) of the Act, a proposal which
a non-mandatory subject of bargaining may not be submitted to
arbitration for a decision by the arbitrator. Only mandatory
may be so submitted.

The fundamental analysis for determining whether a subject constitutes
a mandatory subject of bargaining is well established under Connecticut
law. This analysis was enunciated originally in DeCourcy. In that case,
the Connecticut Supreme Court imported much of the federal labor law on the
topic into Connecticut public sector labor relations. The court determined
that the scope of negotiations should be relatively broad and sufficiently
flexible to accommodate the changing needs of the parties.

DeCourcy  recognizes that the statutory duty to bargain collectively
with respect to wages, hours, and other conditions of employment conflicts
with the concept of managerial prerogative, and outlines an area where
management need not bargain about decisions which "lie at the core of
entrepreneurial control", even when such decisions have an indirect effect
on wages, hours , and other conditions of employment. The court in DeCourcy
described the overlap between these concepts as it pertains to teachers:

To decide whether the rest of the items in question (a) are
mandatory subjects of negotiation, we must direct our attention
to the phrase "conditions of employment." This problem would be
simplified greatly if the phrase "conditions of employment" and
its purported antithesis, educational policy, denoted two defi-
nite and distinct areas. Unfortunately, this is not the case.
Many educational policy decisions make an impact on a teacher's
conditions of employment and the converse is equally true.
There is no unwavering line separating the two categories. It
is clear, nevertheless, that the legislature denoted an area
which was appropriate for teacher-school board bargaining and an
area in which such a process would be undesirable.

The particular phrase the legislature designated to repre-
sent the area suitable for negotiations permits us to draw
certain inferences about the types of subjects which are
negotiable. The legislature was not required to use the phrase
"conditions of employment." Apparently, it intended to encom-
pass a larger range of topic than did the Oregon legislature,
which restricted the area of negotiability to "salaries and
related economic policies affecting professional services."
Ore. Rev. Stat. Sec. 342.450-342.470 (1969)

DeCourcy at 581.

The Board has stated the balancing test evolved from the DeCourcy
reasoning as follows:

As UeCourcy  recognizes, there is an area of overlap between what
have traditionally been thought managerial functions and what
concerns conditions of employment for the employees. In drawing
the line within that area between those items that must be
bargained over and those which the employer may act on without
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bargaining, a balance must be struck. And in striking it the
tribunal should consider, we believe, the directness and the
depth of the item's impingement on conditions of employment, on
the one hand, and, on the other hand, the extent of the
employer's need for unilateral action without negotiation in
order to serve or preserve an important policy decision
committed by law to the employer's discretion.

Town  of East Haven, Decision No. 2379 (1975).

In the DeCourcy case, the court noted another factor relevant to
determining whether a subject is mandatorily bargainable:

There [is another factor] which we must consider in order to
determine if an item falls within the scope of negotiability.
The National Labor Relations Board and the courts in interpreting
the federal labor act have frequently turned to the history and
custom of the industry in collective bargaining. In holding that
the contracting-out of work is a mandatory subject of collective
bargaining, the Supreme Court of the United States stated that
"[wlhile  not determinative , it is appropriate to look to
industrial practices in appraising the propriety of including a
particular subject within the scope of mandatory bargaining....
Industrial experience is not only reflective of the interests of
labor and management in the subject matter but it is also
indicative of the amenability of such subjects to the collective
bargaining process." Fibreboard Paper Products Corporation v.
N.L.R.B., Supra, 211. The United States Supreme Court, in the
Fibreboard case, observed that provisions concerning the
contracting-out of work exist in many contracts and that the
subject is the basis of many grievances.

DeCourcy, at p. 584.

In applying the DeCourcy/East  Haven balancing test, we have found
numerous items to be mandatory subjects of bargaining over the years.* We
now turn to the application of the DeCourcy test to the issue presented in
the present case.

I.

The proposal which is in dispute in the present case is found in
Article  9.4 of the Contract and states:

Whenever a search committee is used for a Vice Presidency or
Deanship which includes any member of any union, the President
shall insure that this committee shall include at least one
administrative faculty member, such member to be designated by
the union or by local Senate procedure.

* See cases cited on p. 536 (note 105) of Darcy,  Foy, James and Kingston,
Con%%ticut  Labor Relations Statutes and Decisions: Differences From Federal
Law, 9 Corm. L. Rev. 4 (1977),  and on pp. 278-279 (note 151) of Foy and
Ekowitz,  Connecticut Labor Relations Law: Recent Developments In An
Evolving Identity, 17 Conn. L. Rev. No. 2 (1985).
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This language existed in the 1984-86 and 1982-84 collective bargaining
agreements.

The State argues that the above proposal is not subject to binding
arbitration under Section 5-278 on two grounds. It first argues that the
proposal relates to the size , composition, and selection process of
supervisory managerial staff outside the bargaining unit and as such solely
within the sphere of managerial discretion. Secondly, it argues that the
proposed language is an illegal subject of bargaining because it requires
that whenever a member of another union serves on a search committee a
member of AE’SCME must also be included, thus interfering, restraining and
coercing other employees in the exercise of their rights.

The Union argues that the proposal is a mandatory one. Relying heavily
on DeCourcy,  supra, it first argues that labor relations statutes are
remedial in nature and exemptions are to be narrowly construed. We quote
from its brief:

The issue at stake involves “collegiality”, a concept which
has long been recognized and encouraged in labor relations. The
New Jersey Public mloyment  Relations Conmission discussed the
subject of collegiality and collective bargaining in some detail
in The Matter of Rutgers, the State University, No. 76-13, New
Jersey P.E.R.C. (1976). Ihe  Commission stated, inter-alia:

. ..Collegiality is essentially a system that has
developed historically at the University and at many
other similar institutions throughout the country,
whereby certain functions generally performed by man-
agement, both public and private, are either shared
with, or even entirely delegated to, groups of faculty
members. Collective negotiations is the statutory
process whereby the University and the AAUP are required
to meet and negotiate in good faith with respect to the
terms and conditions of employment of faculty members
and others represented by the AAUP.

Both concepts deal generally with the employer-
employee relationship. Through collegiality the
University has historically permitted employee partici-
pation in the employer’s governance of the institution.
Through entities such as faculty senates, committees and
other such groups, composed entirely of faculty or in
some instances a mixture of administration and faculty,
the University has consented to the delegation of a
broad range of its managerial functions, and to some
extent faculty has thereby become a functional part of
management.

The SBLR has never ruled on the status of collegiality in gen-
eral, or participation on Advisory Search Committees as a subject
of bargaining. However, if reviewed pursuant to the above listed
standards the only conclusion is that it is a mandatory subject
of bargaining.
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TO state that participation in University Advisory Committees
is a condition of employment is to repeat the obvious. Preview-
ing the testimony of both State and Union witnesses shows that
employees are consistently requested to utilize their time to
serve on committees (M-20; Exs. 7-19). As can be seen from the
letters by State officials to participants, it is considered an
honor to serve on such committees (Exs. 8-13). It should be
noted that the State generally stresses its desire to form a
"respected and energetic search committee" (Exs. 10, 12).
Therefore, not surprisingly, the above average qualifications of
participants are stressed, and notification of appointment is
often given to the employee's supervisor (Exs. 9, 11, 13). The
letter from President Beal  to Betty Tipton  confirms that efforts
by the faculty are recognized by the State as being an important
aspect of their job (Ex. 8).

This argument is in essence that since management has historically
allowed employees to participate in management functions it has converted an
otherwise non-mandatory subject into a mandatory one. We know of no
authority to support this unique proposition. It has been well settled that
decisions to hire, lay off employees, eliminate positions, and establish new
ones falls within the area of management prerogative. Town  of Stratford,
Decision No. 999 (1971); Town  of Newington, Decision No. 1116 (1973); West
Haven Board of Education, Decision No. 1363 (1976). We have also held that
conditions for promotion outside the bargaining unit do not constitute
mandatory subjects of bargaining because the duty to bargain in good faith
applies only to persons who are employees within the meaning of the Act and
thus within the bargaining unit. City of Bristol, Decision No. 1650 (1978);
Chemical Workers v. Pittsburg Plate Glass, 404 U.S. 157 (1971); Wincharger
Corp., 172 NLRB 83 (1968); Kono-TV Mission Telecasting Corp., 163 NLRB 1005
(1967) . In the present case, there is no question that the positions for
which the search committee will be established, are outside the bargaining
unit. The University cannot be required to negotiate the composition of a
body created by it to assist it in making hiring decisions for positions
which are not in the bargaining unit. Whether or not such a committee
functions in a collegial  environment in no way alters the fact that the
decision is exclusively management's. The Rutgers State University decision
cited by the Union in its brief reaches the same conclusion. Moreover, we
find no evidence to suggest that participation by employees on search
ccmmittees  is an element of their job duties which would be utilized by
management in evaluating employees' job performance. Clearly, participation
in these search committees is purely voluntary.

Nor is this case like that of State of Connecticut (Pension Coordi-
nating Committee), Decision No. 2044 (1981), where we found proposals
concerning the composition of both the State Dnployees  Retirement Commission
and the Investment Advisory Council to be mandatory subjects of bargaining.
In that case we were dealing with the composition of a body that was making
decisions that affected the fringe benefits of bargaining unit employees,
subjects which are clearly mandatory subjects of bargaining. In the present
case we are concerned with the composition of a committee designed to aid
management in selecting an individual for a non-bargaining unit position, a
non-mandatory subject. We see absolutely no similarity.

-5-



committee. Clearly it interferes with management's
composition of the committee and perhaps ultimately
individuals for these non-bargaining unit positions .

Finally, the Union next argues that DeCourcy  1ists a third test in
determining mandatory subjects, i.e. the importance of industry practice.
Here, there is no dispute that the parties have had a long history of having
participation on search committees and that the practice is widespread.
However, the short answer to this argument is that a practice does not
convert a subject which is totally within management's discretion into a
mandatory subject. We conclude that the proposal in question is a non-'
mandatory subject of bargaining.

The next argument offered by the Union is that one of the tests for
determing whether a subject is a mandatory one is whether or not it inter-
feres with management's fundamental rights. They argue that since the
search committee here is advisory only and exists only with management's
consent, it cannot be considered to interfere with management's rights;
therefore it must be mandatory. We disagree. While it is true that the
decision to establish a search committee is solely within management's
discretion, if it does utilize such a process it must insure union repre-
sentation, It cannot be denied that the Union's proposal provides no voice -
for management in the selection of the individual chosen for the search

ability to determine the
the selection of the

II.

We turn next to the State's argument that the proposal here is illegal
as a parity clause. City of New London, Decision No. 1128 (1973). "A
parity clause in a contract binds the employer to give additional benefits
to the contracting union in the event that a later contract with another
union affords more favorable treatment than did the earlier contract."
New London, supra, at 5. Such a clause we found to be illegal because it
eventually interferes with, restrains , and coerces the non-party union in
future negotiations with the employer since the employer, knowing it must
equalize benefits, may be less willing to agree to additional benefits to
the union it is presently negotiating with. The essence of such a clause is
tied to future bargaining. What a particular union has as a benefit may be
enlarged if another union receives a better benefit.. In the present case,
the proposal in question does not bind the employer to give to this Union
any additional benefits it may later give to another union. It is not a
parity clause.

Declaratory Ruling

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Act Concerning Collective Bargaining for
State Employees, it is hereby

DEQARED,  that to the extent discussed in the attached decision, the
proposals made by Local 2836, Council #4, AFSCME,  AFL-CIO constitute non-
mandatory subjects for collective bargaining.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craig Shea
Craig Shea

To:

David C. Newton,
Vice President for Personnel
Connecticut State University
Board of Trustees
P. 0. Box 2008
New Britain, Connecticut 06050

CERTIFIED (RRR)

Naomi Stoneberg, Esq.
40 Grove Street
Wellesley, Massachusetts 02181

Paul Wallace, Staff Representative
Council #4, AFSCME, AFL-CIO CERTIFIED (RRR)
444 East Main Street
New Britain, Connecticut 06051

J. William Gagne, Jr., Esq.
Barbara J. Collins, Esq.
207 Washington Street
Hartford, Connecticut 06106
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