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DECISION and ORDER

On November 10, 1987, Local 884, Council 4, AFSCME, AFL-CIO (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the
Labor Board) alleging that the City of New Haven (the City) had engaged and
was engaging in practices prohibited by the Municipal Employee Relations Act
(the Act). Specifically, the Union charged that the City had failed to com-
ply with a stipulated award issued by the State Board of Mediation and
Arbitration, and with a stipulated agreement involving Salvatore Farricelli.
At the hearing, the Union withdrew its count with regard to the stipulatedLo
arbitration award.

After the requisite preliminary administrative steps had been taken,
the parties appeared before the Labor Board for a hearing on May 17, 1988.
At that time, the Retirement Board of the City of New Haven Retirement Fund
(Retirement Board) asked for and was granted intervenor status. The parties
then entered into a stipulation of facts and submitted exhibits. All
parties filed post-hearing briefs the last of which was received on July 13,
1988.



on the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and order (based on the parties’
stipulation).

Findinqs of Fact

Paragraphs 1 through 11 of the Stipulation of Facts are incorporated
herein as Findings of Fact 4-14.

1 . The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the
Act, and for many years has been the exclusive bargaining agent for a unit
of classified employees employed by the City.

3 . Intervenor Retirement Board is a seven member body which
administers the Retirement Plan for City Employees.

4 . Salvatore V. Farricelli was originally hired on August 12, 1965, as
a Mechanic A in the unclassified service in the Public Works Department.

5 . Farricelli was subsequently appointed on July 27, 1972, on a
permanent appointment to the iposition  of Groundsmen III in the classified
service at the Airport after successfully passing a Civil Service
Examination.

6 . Farricelli was laid off from his position of Groundsmen III at the
Air,port  on July 18, 1975.

7 . Farricelli withdrew his pension contributions from the city
Employees Retirement Fund on December 10, 1976.

8 . The parties have had ongoing discussions regarding his recall
rights for the past several years.

9. The parties ultimately resolved the longstanding dispute on January
9, 1987, by signing a stipulation which specified Mr. Farricelli’s return to
work as an Airport Maintainer II.

10. As part of said stipulation Item 84, Mr. Farricelii was to be
entitled to be included in the Pension Fund and also be given the
opportunity to buy back his credited pension time.

11. On February 11, 1987, Michael Milone, Secretary to the City
Employees Retirement Fund wrote to the Pension Board Attorney requesting an
opinion on the stipulation between the parties regarding Salvatore
Farricelli.

12. On March 13, 1987, Donald Anderson replied to Mr. Milone. In said
reply, Mr. Anderson recommended that Mr. Farricelli not be allowed to
participate in the City Employees Retirement Fund.

13. On May 4, 1987, Mr. Milone wrote to Farricelli stating that the
stipulation must be overruled due to the fact that Mr. Farricelli was over
age 55, and the Pension Board  overruled the stipulation.
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14. In response to said letter of May 4, 1987, after learning that
Farricelli would not be eligible to participate in the Pension Fund, as
determined by the Pension Board, Council 4 filed a prohibited practice,
MPP-10,963.

15. The Rules and Regulations of the Retirement Fund do not permit
employees older than 55 to become members.

16. Mr. Farricelli was younger than 55 when he was hired by the City
in 1965. He was older than 55 when he was reinstated pursuant to the
stipulated agreement in 1987.

17. The Fund allows “buy-backs” of prior service time only when the
employee worked for the City longer than the time he was away.

18. Mr. Farricelli was away from City employment approximately two
years longer than he had originally worked for the City.

19. The provisions of the Retirement Fund are incorporated into the
collective bargaining agreement between the City and Local 884 as
Schedule G.

Conclusions of Law

1. A failure or refusal to comply with the terms of a grievance
settlement constitutes a violation of the duty to bargain in good faith and
a prohibited practice under Section lo-153e(b)(4)  of the Act.

2 . The stipulation concerning Salvatore Farricelli entered into by
the City and the Union on January 9, 1987, constitutes a valid grievance
settlement requiring compliance by the City.

Discussion

The Union here has charged that the City has failed to comply with the
terms of a grievance settlement, the stipulated settlement concerning
Salvatore Farricelli. In this case, the remedy set forth in the grievance
settlement was not implemented because of a supposed conflict between the
terms of the settlement and the p’rovisions  of the City Employees Retirement
Fund.

Mr. Farricelli was hired by the City in 1965 and laid off from his City
job in 1975. Since approximately that time, the City and the Union have had
an ongoing dispute concerning Mr. Farricelli’s recall rights. This dispute
was finally settled on January 9, 1987, with an agreement which was embodied
in a stipulation (Exhibit 2). This agreement reinstated Mr. Farricelli to
his former position with seniority and benefits. One of those benefits,
agreed to by the City, was that Mr. Farricelli would be entitled to be
included in the pension fund and have the right to buy back his credited
pension time from 1965 to 1975. This pension fund provision is the only
part of the stipulation which has not been effectuated and is the subject
of the present complaint.
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The pension plan for members of Local 884 over which the Retirement Board
exercises supervisory authority is incorporated as Schedule G in the
collective bargaining agreement between the parties. The Retirement Board
administers the plan which the City and the Union negotiated.

Section 7-470(a)(6) of the Act makes it a prohibited practice for
municipal employers or their representatives or agents to refuse to comply
with a grievance settlement. Town of East  Hartford, Decision No. 1439
(1977); Town of Seymour, Decision No. 2068 (1981). The Union argues that a
valid settlement agreement was reached with the City and that its refusal to
honor the agreement violates the Act. The City concurs with the Union’s
position and points to the fact that the settlement was negotiated by the
City’s designated representative as the Act provides and thus is valid.
However, the Retirement Board of the City, which has been granted Intervenor
status, argues that it is an independent body vested with sole authority to
make pension determinations and its discretion is limited by the Plan
itself .* Since the agreement violated the Plan, it was under no obligation
to honor the settlement agreement. Moreover, they argue that grievance
proceedings do not govern the rights of employees under the Pension Plan.
We disagree.

The Act defines a municipal employer as:

any political subdivision of the state, including any town, city
borough, district, district department of health, school board,
housing authority or other authority established by law, and any
person or persons designated by the municipal employer to act in
its interest in dealing with municipal employees.

A municipal employer is obligated to bargain in good faith with the
designated representative of its employees. Good faith bargaining is
defined in Section 7-470(c)  C.G.S. as:

the performance of the mutual obligation of the municipal employer
or his designated representatives and the representative of the
employees to meet at reasonable times, including meetings appre
priately related to the budget-making process, and confer in good
faith with respect to wages, hours and other conditions of
employment, or the negotiation of an agreement, or any question
arising thereunder, and the execution of a written cohtract
incorporating any agreement reached if requested by either party,
but such obligation shall not compel either party to agree to a
proposal or require the making of a concession.

* The Intervenor also arqued that the settlement was forwarded to the
Retirement Board for review since it contained a pension related benefit.
This characterization of the facts is totally without support in the record.
The parties stipulated to the relevant and material facts before the Board.
This stipulation clearly reveals that the agreement reached between
Binkoski, the City’s representative, and Lucenti, the Union’s staff
representative, was not intended to be reviewed or approved by the City’s
Retirement Board but merely sent to them for implementation.
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This mutual obligation to bargain in good faith applies to those conditions
of employment which are deemed mandatory subjects of bargaining. Here the
parties negotiated a settlement dealing with conditions of employment,
Farricelli’s pension and recall rights. It is well settled that subjects
concerning pension and retirement benefits are mandatory subjects of
bargaining. Town of New Canaan, Decision No. 2553 (1987); State of
Connecticut, Decision No. 2006 (1981); Town of Stratford, Decision No. 1936
(1980).

In the present case, an agreement was reached between the City’s
designated representative, Victor Binkoski, and the Union’s representative,
Dominick Lucenti. This agreement concerned a mandatory subject of bargain-
ing. The City’s Retirement Board is not a municipal employer and has no
independent authority to negotiate settlement agreements. Furthermore,
there is no language in the Town charter which grants to the Retirement
Board independent authority to negotiate settlements or reject settlements
negotiated by the City or its designated representative. Therefore, the
Intervener’s  argument that it is an independent body must fail.

We next turn to the Intervener’s  argument that it has no discretion to
modify the terms of the Plan. It may be true that the Pension Board has no
independent authority to alter the terms of the plan or waive the plan’s
provisions. However, the Act specifically provides for the negotiation of
conditions of employment including pension benefits by agreement with the
collective bargaining representative. Specifically, Section 7-474(e) states
that “no provision of any general statute, charter, special act or ordinance
shall prevent negotiations between a municipal employer and an employee
organization.. .“. This language, when read in light of Section 7-470(c)
which defines the duty to bargain, compels a municipal employer to bargain
over mandatory subjects such as pension benefits. In the present case the
parties have in fact incorporated in their agreement provisions of the
City’s pension plan. Moreover, this duty to bargain continues throughout
the collective bargaining relationship. The resolution of employee
grievances through the grievance-arbitration process is in fact collective
bargaining. Steelworkers v. Warrior Naviqatinq Co., 363 U.S. 574, 46 LRRM
2416, 2419 (1960); Atty. Gen. Lieberman, Decision No. 2550 (1987). In State

of Connecticut, Decision No. 1766 (1979),  we stressed the importance of
voluntary resolution of disputes:

Grievance procedures con&itute a cornerstone of the collective
bargaining process which in turn represents the current American
method for promoting relative peace and stability in labor rela-
tions. As an authoritative work puts it:

“One of the fundamental underpinnings of national labor
policy is the preference for the voluntary resolution of
disputes between parties in a collective bargaining
relationship. That  preference, expressed both legislatively
and judicially, has led to the widespread utilization of
contractually agreed upon grievance-arbitration procedures
as a means for labor and management to adjudicate their
differences with one another.” ABA Section on Labor Law
(C.J.Norris) The Developinq Labor Law, Cum. Supp. (1971-75)
p. 270.
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The classification grievance procedure here provides a typical
grievance procedure with three grievance steps and a final step of
a panel of personnel officers. This procedure clearly contemplates
that a decision at any grievance step will resolve the dispute
(i.e. settle it) if neither party pursues the next succeeding step
successfully. These features are not only typical but they are
essential to a system whose utility depends on the speed and
finality of its informal procedures.

Intervenor acknowledges that an agreement b&ween  the parties can amend
the Plan but that any agreement must be approved by the Board of Aldermen.
We disagree.

Section 7474(f) states in pertinent part:

Where there is a conflict between any agreement reached by a
municipal employer and an employee organization and approved in
accordance with the provisions of sections 7-467 to 7-477, inclu-
sive, on matters appropriate to collective bargaining, as defined
in said sections, and any charter, special act, ordinance, rules
or regulations adopted by the municipal employer or its agents
. ..the terms of such agreement shall prevail...

In the present case the parties incorporated the pension agreement into
the contract. lNoreover, by virtue of the grievance article the City’s
designated representative was empowered to resolve any dispute including
disputes over the pension agreement. To require the City’s designated
representative to seek approval from the City’s Board  of Aldermen every time
the parties have resolved an employee grievance would render the grievance
procedure meaningless. Moreover, we have been presented with this argument
that the Intervenor makes here and have rejected it.

In Town of East Hartford, Decision No. 1439 (19761,  the union filed a
complaint alleging that the town refused to honor a grievance settlement.
The town defended its refusal to honor the settlement on the grounds that
the powers of the personnel appeals board as defined in the local charter
were advisory only. However, the personnel a,o,oeals  board was a step of the
grievance procedure as outlined in the contract. There we stated:

This overlooks the fact that in resolving the present-dispute
the Personnel Appeals Board was acting pursuant to the powers
of the collective bargaining agreement bestowed upon it. If
the contract powers of the Board conflict with its powers
under the Town Charter, the conflict must be resolved in favor
of the contract. C.G.S. Section 7-474(f).

In Town of Seymour, Decision No. 2068 (19811, the town argued that any
settlement reached between the union and the board of police commissioners
would be subject to the joint approval of the board of finance and board of
selectmen because the ,police  bard’s budget was insufficient to implement
it. There we ruled that the board of police commissioners was expressly
empowered by the grievance procedure to make settlements and nowhere did the
contract provide for the rescinding of grievance settlements on the grounds
of insufficient funds. Quoting Erom  the union’s brief, we stated:
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“The  designation of the [Comission]  as a lfsteplt  in the grievance
procedure necessarily means that the !Iown  has agreed to fund the
grievance settlements authorized or entered into between the
[Commission] and the Union.... If that were not the case, the
[Corranission]  would constitute a meaningless step in the
procedure. ”

In City of Bridqeport, Decision No. 2343-A (1985),  the City refused to
honor a settlement reached by the superintendent of ,police  and the police
union. The contract empowered the superintendent to resolve grievances at
the first step. There we reiterated the reasoning articulated in East
Hartford, supra:

Virtually all coliective  bargaining agreements contain pro-
cedures for the resolution of disputes concerning the interpre-
tation of the collective bargaining agreement. Typically,
grievance procedures contain a number of steps (the last of
which is usually arbitration). At any of these steps the
employer’s decision maker designated for that step by the
collective bargaining agreement may settle the grievance in a
way which is binding on the employer. See cases cited and
discussed, infra. The authority to make such settlements is
created by the collective barqaininq aqreement and limitations
on that authority must be set forth in the collective barqain-
inq agreement. In makinq a collective barqaininq aqreement, it
obviously is hiqhly important to a munici,pal  employer what
local officials are qiven authority to settle qrievances.  As
our past decisions have illustrated, by his inclusion as a step
in the qrievance  procedure, a local official can be qiven
powers beyond those he would otherwise have under just local
&a& (footnote omitted) (emphasis added)

Following the reasoning of these cases, we hold that the settlement
reached between the City’s designee and the Union was a valid agreement not
subject to the approval of either the City’s Retirement Board or the Board
of Aldermen. The Retirement Board is not entitled to ignore or deny the
properly negotiated agreement between the City and the Union. We conclude
that the failure of the City to fully implement the settlement agreement was
a violation of the Act.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Munici,pal  Employee Relations Act, it is
hereby

ORDERED, that the City of New Haven shall

I. Cease and desist from failing and refusing to implement the terms
of the grievance settlement concerning Mr. Farricelli.

II. Take the following affirmative action which the Labor Board finds
will effectuate the policies of the Act:
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(a) Restore Mr. Farricelli to membership in the pension
fund of the City as of his reinstatement, January 19, 1987; and

(b) Pay to Mr. Farricelli’s retirement account all
benefits lost him to the present; and

(c) Allow Mr. Farricelli the right to buy back credited
pension time as provided in the Stipulation; and

(d)  Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where the employees involved customarily
assemble, a copy of this Decision and Order in its entirety; and

(e)  Notify the Connecticut State Board of Labor Relations
at its office at 200 Folly Brook Boulevard, Wethersfield,
Connecticut, within thirty (30) days of the receipt of this
Decision and Order of the steps taken by the City of New Haven
to comply therewith.

CONNECTICUT STATE BOARD OF LABOR  RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Craiq Shea
Craig Shea

To:

The Honorable Biagio DiLieto
Mayor, City of New Haven
770 Chapel Street
New Haven, CT 06510
CERTIFIED (RRR)

Mr. Victor Binkoski
Director of Labor Relations
City of New Haven
770 Chapel Street
New Haven, CT 06510

Dominick A. Lucenti, Deputy Director
Council #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, CT 06051
CERTIFIED (RRR)

Barbara J. Collins, Esq.
J. William Gagne  & Associates
207 Washington Street
Hartford, CT  06106

Robert J. Lofgren,  Esq.
Peter K. Marsh, Esq.
Brenner, Saltzman,  Wallman  &

Goldman
271 ‘Whitney Avenue
New Haven, CT 06511
CERTIFIED (RRR)


