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Statement of the Case

On March 5, 1987, the East Hartford Firefighters Union Local 1548 (the
Union) filed with the Connecticut State Hoard of Labor Relations (the Labor
Hoard) a complaint alleging that the Town of East Hartford (the Town)  had
engaged and was engaging in practices prohibited by the Municipal EBployee
Relations Act (the Act) in that it has unilaterally altered a condition of
employment during contract negotiations by banning the wearing of facial
hair. The remedy requested is (1) a cease and desist order; and (2) interim
relief pursuant to Connecticut General Statutes 7-471(4)(E) of the Municipal
Employee  Relations Act. .

After the requisite administrative steps had been duly taken, the
matter came on for hearing before the Labor Board  on March 28, 1988. Both
parties were represented at the hearing and were provided an opportunity to
adduce evidence, examine and cross-examine witnesses, and make argument.
Hoth  parties filed post hearing briefs.

Findings of Fact

1 . The Town is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the
Act.



.

3 . At the time of the complaint, the parties were engaged in negotia-
tions for a successor agreement.

-‘.
4. ‘Sections 31-367 through 31-385 of the Connecticut General Statutes,

which are concerned with occu,mtional  safety and health standards, are
relevant to this dispute.

5 . Section 31-368 C.G.S. provides for the creation of a Division of
Occupational Safety and Health within the Labor Department. This division
administers all matters pertaining to occupational safety and occupational
health and is commonly known as “OWLVt

6 . Section 31-374(f)(l)  C.G.S. provides that “any  employee or
representative of employees who believes that there is a violation of an
occupation1 safety or health standard or that there is an imminent danger of
physical harm may request an inspection” from the Commissioner of Labor.

7. After an inspection or investigation, the commissioner or his
authorized representative is empowered to issue a citation to an employer
describing the nature of any violation of these provisions.

8 . Section 31-382 C.G.S. empowers OSHA to impose penalties to any
employer who wilfully or repeatedly violates the requirements of these
sections.

9 . In response to a complaint filed by an employee of the East
Hartford Fire Department, the OSHA Division conducted an inspection. From
February 23, 1987 through March 3, 1987, Michael Casper, an OSHA inspector,
conducted ins,pections  at the Town of East  Hartford Fire Department, Engine
Co. #l,  726 Main Street, East Hartford, Connecticut.

10. Section 31-372-101-1910 of the Regulations of the ‘Labor Depart-
ment’s Occupational Safety and Health Division, which adopts Occupational
Safety and Health standards as promulgated by the United States Department
of Labor 29 CFR 1910.134 (e)(S)(i), reads in pertinent part:

(i) Every  respirator wearer shall receive fitting instructions
including demonstrations and practice in how the respirator should
be worn, how to adjust it, and how to determine if it fits proper-
ly- Respirators shall not be worn when conditions prevent a good
face seal. Such conditions m’ay be a growth of beard, sideburns, a
skull cap that projects under the facepiece, or temple pieces on
glasses. AJso,  the absence of one or both dentures can seriously
affect the fit of a facepiece. The worker’s diligence in observing
these factors shall be evaluated by periodic check. .To assure
proper protection, the facepiece fit shall be checked by the wearer
each time he puts on the respirator. Tnis may be done by following
the manufacturer’s facepiece fitting instructions.

(Exhibit 5)

11. Caqper  conducted inspections of all of the city’s five firehouses
and while doing so observed several firefighters wearing beards. Casper
then informed the Assistant Chief, David Dagon,  that the wearing of beards
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"could  cause a safety problem with the ventiliation or leakage [of protec-
tive face masks], which would cause the inhalation of toxic gases"  (Tr. 39).
Casper told them that a citation concerning this problem would be forth-
coming. Casper gave Dagon a ,packet  of materials that cited numerous studies
on the effect of facial hair in the breathing apparatus face seal.

12. There was no evidence introduced to show that Casper actually
inspected the breathing apparatus or that he tested the apparatus on a
firefighter who wore facial hair.

13. Casper's  recommendation and studies were shared with the Union
representatives. (Tr.  p. 70)

14. Dagon shared C&per's  observation with Chief Dawson.

15. On March 5, 1987, Chief Dawson issued a memorandum informing all
Fire Department personnel that:

IT SHALL BE THE POLICYOF  THE EAST HARTFORD FIRE DEPARTMENT
THAT FACIAL HAIR IN THE AREA OF FACE MASKS SEAL, WILL NOT BE
ALLX;WED. THOSE AREAS IN THE FACE MASK SEAL MUST BE CLEAN SHAVEN.
(DAILY).

THIS ACTION IS NECESSITATED BY THE FORTHCOMING CITATION OF
THE RECENT O.S.H.A. INSPECTIONS OF FEBRUARY 23 - MARCH 2ND, AND
IN THE INTEREST OF THE SAFETY OF ALL DEPARTMENT PERSONNEL.

ANY MEMBER NOT IN COMPLIANCE WITH THIS DIRECTIVE BY MARCH
16, 1987, WILL BE CONSIDERED TO BE UNFIT FOR DUTY AND SUSPENDED
WITHOUT PAY.

(Exhibit 3)

16. On May 5, 1987, the Department was cited for violation of OSHA
regulations, describing the violation as follows:

Respirators were worn when conditions such as growth of
beard, side burns, skull cap that projected under the hair
piece, or temple pieces on glasses, prevented a good face
seal:
Location: .

(A) East Hartford Fire 'Department, 726 Main Street
(1)  Fire fighters with beards were assigned to duties
that require the wearing of self contained breathing
apparatus.

(Exhibit 2)

17. The record reveals that East Hartford firefighters had worn facial
hair for a number of years. Assistant Chief Dagon  testified that during
that time he was unaware of any safety problems due to the wearing of facial
hair. (Tr.  p. 48). In 1981-1982, the Town had unilaterally imposed a rule
forbidding the wearing of facial hair and the Union filed a complaint with
this Board. The parties agreed to discuss the issue in negotiations but the
Town  removed the issue from the table.
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Conclusions of Law

1. An employer’sunilateral change in an existing condition of employ-
ment that is a mandatory subject of bargaining will constitute a refusal to
bargain in goodfaith and a violation of the Act, unless the employer
demonstrates an adequate defense.

2. The prohibition of the wearing of facial hair ordinarily involves a
condition of employment and a mandatory subject of bargaining.

3. Changes made by the ‘Down in regard to the wearing of facial hair
under legal compulsion are not, however, mandatory subjects of bargaining.

4. Under the facts in the record, the Town engaged in no practice
prohibited by the Act.

Discussion

A unilateral change in an existing practice involving a condition of
employment which is a mandatory subject of bargaining will constitute a
violation of the employer’s duty to bargain in good faith and a prohibited
practice unless the employer has an appropriate defense. Town of Newinqton,
Decision No.  1116 (1973); Town of Westport,  Decision No. 1602 (1977); Town
of East Windsor, Decision No. 2334 (1984).

We have consistently held that the requirements set down by an employer
which dictate the way employees should dress and groom themselves for work,
including the wearing of beards, constitutes a major condition of employment
under the Act, and, therefore, a mandatory subject of bargaining. Town of
Stratford, Decision No. 1471 (1976); Town of East Haven, Decision No. 1937
(1980); Enfield  Board of Education, Decision No. 1609 (1978).

There is no doubt that the March 5, 1987 directive issued by the Town
was a change in past practice. The record reveals that for a significant
number of years the East Hartford firefighters had worn beards and that in
1981, the Town had attempted to regulate the wearing of beards without
negotiations and thereafter dropped the matter when the issue was brought to
the bargaining table. Under those circumstances we would ordinarily find a
violation of the Act. In the present case, however, the Town was under a
legal compulsion to rectify a safety hazard by the State’s Occupational
Safety and Health Division. ’

The present case is governed by our decision in ‘IQwn  of East Haven,
Decision No. 1337 (1975). In that case the town was infonned by the
Internal Revenue Service that town policemen working extra duty* were acting
as employees of the town and that the town was liable for the withholding.of
income taxes. ThereaEter,  the town informed all private employers that the

* Extra duty police work is performed in connection with projects ,perEormed
by private employers such as construction, dances, etc. where the law
requires a police officer on duty. The private employer applies for an
officer and the &police  department makes the assignment of the &police  officer
who is subject to ,police  rules and regulations while on duty.

-4-



.

rate of pay they would have to pay policemen performing extra duty work
would be increased. The increase was needed to cover administrative
expenses in calculating the payment of withholding taxes and pension fund
contributions. This action was taken without negotiating with the union.
There, we found that the changes in wages and deductions. for employees were
made under legal compulsion and thus not mandatory subjects of bargaining.

In the present case , the OSHA ins,pector  had found that numerous
firefighters were wearing beards. At some time during his ins,pection  he
informed the assistant fire chief that the wearing of beards would prohibit
a good face seal causing the inhalation of toxic gases when the firefighter
was wearing a breathing apparatus. He informed the assistant chief that a
citation of this violation would be issued by his department. shortly
thereafter, the chief issued his directive banning the wearing of facial
hair “in the area of the face mask seal.” This directive was clearly in
response to the inspector’s notice that there would be a citation issued,
and conformed to the specifics of the anticipated citation. Clearly ,  the
actions of the OSHA inspector removed the issue of facial hair from the
scope of mandatory bargaining.

The Union, however, argues that the language of the federal regulation
does not prevent the wearing of a beard but only where facial hair would
prevent a good seal of the breathing apparatus and that the burden of
ascertaining a good face seal rests exclusively on the wearer. Moreover,
they argue there was no evidence introduced to show that the OSHA inspector
actually inspected the breathing apparatus or test fit the ap,paratus  on a
firefighter with a beard. We concede as much. But these are questions
concerning the pro&par  interpretation of the regulation and the thoroughness
of the OSHA inspection. Clearly, they are issues which are not pro,perly
before us and are not dispositive of the case.

The proper interpretation of 29 cF’R  1910.134 (e)(S)(i) is one that is
solely within the jurisdiction of the agency empowered to enforce it, i.e.
the State’s Occupational Safety and Health Division. Only they have the
authority and the s,oecialized  expertise to determine whether facial hair
prevents a good seal on a breathing apparatus in violation of their
regulations. It may be that after numerous inspections of breathing
apparatus the Division has concluded that facial hair conclusively prevents
a good seal. No evidence was presented on this score. Nevertheless, we
have no authority or expertise to.challenge their judgment on this issue.
Since the directive was made as.a  result of the impending OX.4  citation, we
accordingly hold that the directive promulgating the change was not a
mandatory subject of bargaining.



O R D E R

By virtue.of  and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the cokplaint  herein be, and the
dismissed.

CONNECTICUT STATE BOAfUl  OF LABOR  RELATIONS

same hereby is,

By s/ Patricia V. Low
Patricia V. Low

s/ Craiq Shea
Craig Shea

s/ Lee Terry
Lee Terry

To:

The Honorable Robert F. McNulty
Mayor, Town of East Hartford CERTIFIED (RRR)
740 Main Street
East Hartford, CT 06108

Eleanor Kepler, Personnel Director
Town  of East Hartford
740 Main Street
East Hartford, CT 06108

Attorney Jose R. Ramirez
Town of East Hartford
740 Main Street
East Hartford, CT 06108 ;

Santo J. Alleano, Jr.
President, IAFF Local 1548
107 Birchwood Road
East Hartford, CT 06108

CERTIFIED @RR)

John Grennan, Secretary/Treasurer
79 Elaine Drive
Bristol, CT 06010

Mr. Raymond D. Shea, President
Uniformed Fire Fighters Association
215 Washington Street
Hartford, CT 06106


