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STATE OF CONNECTICUI?
LABOR  DEPARTMENT

CONNECTICVI:  STATE HOARD OF LABOR RELATIONS

In the matter of

CITY OF HARTFORD

-and-

LOCAL  760, IAFF,
AFL-CIO-CLC

Case No. MPP-10,340

A P P E A R A N C E S :

Decision No. 2684

October 25, 1988

Joseph M. Lugo, and
Helen Apostolidas, Assistant Corporation Counsel
for the City

J. William Gagne, Jr., Esq.
for the Union

DECISION
and

DISMISSAL OF COMPLAINT

On September 22, 1986, Local 760, IAFF, AFL-CIO-CLC (the Union) filed a
complaint with the Connecticut State Hoard of Labor Relations (the Labor
Hoard) alleging that the City of Hartford (the City) had engaged and was
engaging in practices prohibited by the Municipal Employee Relations Act
(the Act). In sum, the Union charged that the City had failed to comply
with a grievance settlement concerning handicapped employees’ return to work
and had failed to negotiate by unilaterally imposing time standards for the
performance of firefighting evolutions by handicapped firefighters.

After the requisite preliminary administrative steps had been duly
taken the matter came on for a hearing before the Hoard on September 13,
1987 and December 7, 1987. Both parties appeared and were represented by
counsel. Full opportunity was given to adduce evidence, examine and cross-
examine witnesses and make argument. Both  parties filed written brie&,  the
last of which was received on April 22, 1988.

ckl  the whole record before us, we make the following findings of fact,
conclusions of law, and dismissal of complaint.
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Findinqs of Fact

1 . The City is an employer within the meaning of the Act. ?
2. The Union is an employee organization within the meaning of the

Act, and for many years has been the exclusive bargaining agent of a unit of
uniformed and investigatory employees of the City’s  Fire Department, who
have been covered by several successive contracts.

3. In March 1985, firefighter Nathaniel Baker, Jr. was injured in an
off-duty accident which affected the use of one arm and hand.

4. After a long absence, Baker obtained a letter from his own
physician on July 17, 1986 which permitted him to return to work.

5. Baker failed an exam conducted by the City’s physician and was told
by the City that he could not return to work.

6. On July 22, 1986 Baker filed a grievance contesting the City’s
refusal to let him return to work.

7. In July or August 1986, the City and the Union settled the
grievance, agreeing to use the same procedure as had been used in a prior
case involving employee James Karat, i.e. to engage the Easter Seals
Rehabilitation Center as a neutral third party to set up test criteria and
determine if he could pass them.

8, Karat had been injured in an off-duty accident in 1984 and when the
City refused to return him to work, a resulting grievance was settled by
providing a period of rehabilitation , retraining at the City facility, and
administration of a test by Easter Seals.

9. The test used for Karat included a series of evolutions (i.e.
firefighting procedures) which were agreed to by both parties. No time

standards were included and Karat performed them in a time which apparently
raised no questions or doubts.

10. After being offered a ,period  of practice at the City facility,
Baker was tested on August 13, 1986 under the supervision of Easter Seals
personnel.

11. This first test was stopped in progress when it a,ppeared  that Baker
was having difficulty and was exhausted.

12. At this first test, City Fire Department su,oervisors  expressed
concern that Baker was unable to perform the evolutions in a reasonable
time, and Union Vice-President Carmen Zitani  objected that time standards
would violate the procedures established in the Karat case.

13. Upon curtailing the first test, the parties agreed, with the
concurrence of the Easter Seals Representative, that Baker would be retested
after completing an exercise program to increase strength and dexterity.
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14. In September 1986, prior to the retest, Assistant Chief Epps and
Training Chief Williams met with Easter Seals Counselor Paula Figella  to
discuss the time concerns.

15. In October 1986, Figella  forwarded to Williams information
regarding time studies.

16. In late September and the beginning of October 1986, the City Fire
Department’s Training Center developed time standards for evolutions which
would be included in Baker’s retest, but it did not discuss these with the
Union.

17. Time limits were created solely because the city was concerned
that Baker would be unable to perform the tasks in a reasonable time,
thereby creating a safety problem for Baker, other firefighters, the public,
and property during emergency situations.

18. The time standards were established by timing from 2-8
firefighters, with maximum, minimum, and average times recorded.

19. The firefighters timed in these tests performed only one evolution
(or series of related evolutions) and thus were ‘lfresh”  for each test.

20. Baker was retested on October 10, 1986, at which time he was
required to perform all tests in sequence.

21. Two representatives of the Easter Seals were present, Helen
Darveau Farmer and Counselor Figella.

22. The data in Farmer’s report of 10/24/86  (Exhibit 19) reflected
that Baker’s time exceeded the “maximum” on several evolutions, with the
excess ranging from about half a minute on short evolutions to 5 minutes on
longer evolutions.

23. Farmer’s report also noted that Baker had difficulty maintaining
his grasp on the axe and saw and recommended an adaptive glove.

24. Farmer’s assessment included the conclusion that “overall, Mr.
Baker was able to perform the work tasks but not within the required time.”

25. Figella’s October 27, 1986 report to Chief Stewart (Ex. 20) had a
less favorable emphasis , recommending that Baker was not a candidate to
return as a firefighter. It noted that he completed the procedures, but
that in all except one case he did so above the Department’s maximum time
standard. Figella also stated that Baker lost his grasp on the pike axe 3
times, indicating a safety hazard.

26. Deputy Chief Williams’ report (Exhibit 23) noted that Baker lacked
control and stated that his lack of dexterity and strength “could lead to a
hazardous situation in an emergency condition.”

27. On November 7, 1986 the City notified Baker (Exhibit 24) that he
“did not perform these evolutions to the department’s standards,” but it
offered him a non-firefighter position.

-3-



,

28. On January 20, 1988, one month after the hearing in the instant
case but prior to the filing of briefs, the State Board of Mediation and
Arbitration issued an arbitration award addressing the following issue*:

Did the’city  violate the collective bargaining agreement
and/or Section 504 of The Rehabilitation Act of 1973 in
denying Nathaniel Baker the right to return to work?
If so, what shall the remedy be?

29. The arbitration decision contains a thorough recital of the facts
involved in the Baker case. The most significant portions of the discussion
in the opinion which accompanied the award are quoted below:

x x x
The question for this Board is whether the City was required
to consult the Union before changing the agreed upon testing
procedure and, if there was no such requirement, whether the
time limits imposed were so unreasonable as to violate any
provision of the contract.

The Union argues that the test given to Firefighter Karat
and agreed upon here constitutes a valid past practice to
which the City was bound. However, since the test was used
only once before the City attempted to modify it, the panel
did not find the City bound by the exact terms of the test
given to Karat.

However, both because the contract does limit the City’s
ability to dismiss firefighters and because the City had
made an agreement with the Union about the procedure to be
used in Firefighter Baker’s case, the City was not free to
make a unilateral change in the testing procedure. It is
reasonable of the City to conclude that a test which gives
no consideration to the length of time required to complete
the evolutions is not satisfactory. However, the process
the City then put into effect is not reasonable. Without
any negotiation or consultation of any kind with the Union
the City established time limits, in a method which is
clearly open to question, and imposed those limits on the
Union and on the Easter Seal organization, which had been
chosen as the neutral in the testing situation.

X ‘x x

30. The arbitration award stated:

The City violated the collective bargaining agreement when
it changed the terms of an agreed upon procedure to deter-
mine Firefighter Baker’s fitness to return to work. The
City shall negotiate with the Union the implementation of a
testing procedure, including the imposition and establish-
ment of appropriate time limits.

* The award is cited in the Employer’s brief. The Union has raised no
objection to the Employer’s reference to the award.
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When a new test has been negotiated, Firefighter Baker
shall be given a chance to take the new test.....

32. The arbitration was conducted pursuant to Article II of the
parties’ 1984-1987 contract, which includes the provision in Section 2.1,
“Step  3”,  that grievances may be brought before the State Board of Xediation
and Arbitration and that “The  decision of said Board shall be final and
binding on all parties.”

Conclusions of Law

1. Where the parties have agreed to a grievance procedure culminating
in binding arbitration and where a grievance addressing the facts which form
the basis for a prohibited practice complaint has been submitted to
arbitration and an award has been rendered, this Board will defer to the
arbitration award if

1) the unfair labor practice issue was presented to and
considered by the arbitral tribunal; 2) the arbitral
proceedings appear to have been fair and rgular; 3) all
parties to the arbitral proceedings must have agreed to
be bound by the award; and 4) the decision of the
arbitral tribunal is not repugnant to the purposes and
policies of the Act.

2. Here, an arbitration award has already issued which is dispositive
of the matters at issue, and we defer to it because all of the above
criteria have been met:

1) all three of the main issues have in substance been
considered by the arbitration panel;

2) the proceedings appear to have been regular;
3) the parties’ contract qecifies  that the award is

binding on the parties.
4) the award is not repugnant to the Act.

Discussion

Several alternative theories have.been advanced by the Union in this
case. First, it argues that the imposition of time standards for Baker
violated the Karat grievance settlement, because that settlement established
a procedure to be used in testing injured firefighters attempting to return
to mrk,  a procedure which did not include time standards. Second, it
argues that the standards violate the Baker  grievance settlement since no
time standards were included in the te-  procedure which the parties
agreed to use for Daker. Third, it claims that the City has made an illegal
unilateral change by imposing time standards on returning firefighters,
since no standards were imposed before.*

* The Union asserts that the grievance settlement was also breached by the
City’s failure to follow the Easter Seals Center’s recommendations  on
several details, including providing an adaptive glove, paying for an
exercise program, and supplying training assistance.
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clearly these claims raise matters within the jurisdiction of this
Board. However, our review of an arbitration award that was cited by the
City reveals that the substance of this dispute has already been ruled upon
by an arbitration, panel. We defer to that arbitral process because all of
our previously established criteria for deferral have been met.

Our policy concerning deferral to the arbitral process in instances
where an arbitration award has already issued was established many years ago
and remains substantially unchanged.* Specifically,

Where the parties have agreed to a grievance procedure cul-
minating in binding arbitration and where a grievance addressed
to the facts which form the basis for a prohibited practice
complaint has been submitted to arbitration, this Board will
defer to the arbitration process if

1) the unfair labor practice issue was presented to and
considered by the arbitral tribunal; 2) the arbitral pro-
ceedings must appear to have been fair and regular; 3) all
parties to the arbitral proceedings must have agreed to be
bound by the award; and 4) the decision of the arbitral
tribunal is not repugnant to the purposes and policies of
the Act.

Conclusions of Law, Town of Bethel (Police)
Decision No. 2262 (1983)

In Bethel we relied on our earlier decisions in New Fairfield Board of
Education, Decision No. 1666 (1978) and Town of Oranqe (Police Department),
Decision No. 1581 (1977) as well as a seminal case arisinu under the
National Labor Relations Act, Spielberq Mfq. Co., 112 NTJ& 1080, 36 LRRM
1152 (1955).

Applying those deferral criteria here, we observe first that the unfair
labor practice issues were presented to and considered by the arbitrators.
Specifically, this is reflected in the “Discussion” section of the opinion
that accompanied the award. The panel considered the Union’s first argument
about compliance with the Karat grievance when it stated, “The Union argues
that the test given to Firefighter Karat and agreed upon here consititutes
[sic] a valid past practice to which the City was bound. However, since the
test was used only once before the City attempted to modify it, the panel
did not find the City bound by the exact terms of the test given to Karat.”
The panel dealt with the Union’s second argument when it stated, “However,
both because the contract does limit the City’s ability to dismiss fire-
fighters and because the City had made an aqreement with the union about the

* Other components of our deferral policy, as in cases where no award has
issued or where a grievance has been withdrawn, are discussed elsewhere.
City of New London, Decision No. 2411 (1985); City of New London, Decision
NO. 2443 (1985),  aff’d in Local 1378, Council 4, AFSCME,  AFL-CIO v. Connec-
ticut State Hoard of Labor Relations, Dk. No. 85 Cv 0313031 Superior Court,
District of Hartford/New Britain at Manchester (July 13, 1987) Leuba, J.
Also see generally, Foy and Moskowitz, Connecticut Labor Relations Law:
Recent Developments in an Evolvinq Identity, 17 Conn. L. Rev. No. 2, Winter
1985 at pp. 288-294.
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procedure to be used in Firefiqhter Baker’s case, the City was not free to
make a unilateral change in the testinq procedure.@’ (emphasis added). We
conclude that the Union’s third theory, that of an illegal unilateral
change, was given sufficient consideration by the panel, as reflected in the
decision and remedy viewed as a whole, as well as in the discussion of the
role of the contract provisions limiting the City’s  ability to dismiss
firefighters.

Turning to our other deferral criteria , we observe that the arbitral
proceedings appear to have been fair and regular, as evidenced by the nature
of the discussion contained in the written decision, the comprehensive
nature of the testimony and arguments detailed therein, and the absence of
any indication of irregularity. All parties agreed to be bound by the
arbitration award, as reflected in Article II Grievance Procedure, Section
2.1 which provides in ,part,  ‘I.  . . The decision of said Board shall be final
and binding on all parties.” Finally, we find nothing at all in the
arbitration decision and award which is repugnant to the purposes and
policies of the Act. None of the underpinnings of the award offend any of
the principles of the Act.

Since all of the criteria for deferral have been met, and in keeping
with the underlying rationale for deferral which is to give finality to the
dispute resolution process chosen by the parties, we defer to the
arbitration award of January 20, 1988 and dismiss the instant complaint.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board  of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Patricia V. Iow
.- Patricia V. Low

s/ Narqaret  A. Iareau
Margaret A. Lareau

s/ Ann N. McCormack
Ann M. McCormack

-7-


