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DECISION and ORDER

On June 4, 1987 the Hartford Federation of Teachers (the Federation)
filed with the Connecticut State Board of Labor Relations (the Labor Board)
a complaint alleging that the Hartford Board of Education (the School Board)
had violated Section lo-153e  (b) (4)and (5) of the Act Concerning School
Board-Teacher Negotiations (the school Board-Teacher Negotiations Act or the
Act). In substance the Federation charged that the School Board’s refusal
to complete implementation of an arbitration award involving teachers in the
Adult Education program constituted a clear repudiation of the contract.
Subsequently the Federation expanded its theory to include the claim that
the School Board’s conduct repudiates a settlement agreement as well as an
arbitration award.

After the requisite preliminary steps had been taken, the parties
appeared before the Labor Board for a hearing on March 22, 1988. Both
parties were represented by counsel and were provided full opportunity to
adduce evidence, examine and cross-examine witnesses, and make argument.
Both parties filed post-hearing briefs the last of which was received on
July 1, 1988.

On the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and order.

Findinqs of Fact

1 . The School Board is a local board of education subject to the
School Board-Teacher Negotiations Act.



2 . The Federation is the exclusive bargaining representative for the
teachers’ unit of the School Hoard.

3 . The Federation and the Hoard have been parties to successive
collective bargaining agreements, with the current contract in effect from
July 1, 1985 through June 30, 1989.

4. In 1983, the Federation filed a grievance concerning the salary
placement and benefits of certain employees teaching Adult Education.

5. The grievance was submitted to arbitration on May 19, 1983 and
proceeded to arbitration hearings in October and November 1983.

6 . On February 10, 1984 the arbitration award issued and provided as
follows:

Under the collective bargaining agreement dated July 1, 1982 -
June 30, 1985 between the parties, the Hartford Hoard of Education
wrongfully denied contractual benefits including placement on the
salary schedule to certain personnel who teach Adult Education.
The Hoard shall reinstate the Memorandum of Understanding retro-
active to the start of the present bargaining agreement, July 1,
1982. The Hoard shall make whole retroactive to July 1, 1982 all
of the Hartford Adult School teachers who qualify for contractual
benefits, including placement on the salary schedule, under the
Memorandum of Understanding and have not received said contractual
benefits, including placement on the salary schedule, from the
Hoard. The arbitrator will maintain jurisdiction in this matter
for sixty (60) days from the date of this award to answer any
questions which may arise from the rendering of the award.

(Exhibit 3)

7. The Memorandum of Understanding to which the award refers was a
signed 1980 agreement between the parties concerning the terms and
conditions of employment of teachers in the Hartford Adult School programs.

8 . The 1980 Memorandum of Understandirg  provided in pertinent part:

Hartford Adult School teachers are recognized by the parties
as being included in the teachers’ bargaining unit as defined in
Article I of the contract between the Hartford Hoard of Education
and the Hartford Federation of Teachers and, as such, are entitled
to all the rights, privileges and benefits of the contract between
the Hartford Hoard of Education and the Hartford Federation of
Teachers.

x x x

Teachers in the Hartford Adult School day programs will be
paid according to the teachers’ salary schedule effective October
1, 1979, and will be placed on the appropriate degree lane and
granted up to five (5) years of teaching credit to which they are
entitled under Article V, section D, including Adult School
experience. Effective July 1, 1980, these employees will be
placed on the appropriate salary step up to Step 10.

(Exhibit 3)
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9. The arbitrator’s award was based in part on a conclusion that the
Memorandum continued in effect “in conjunction with and as part of” the
subsequent contract, which did not refer to Adult Education teachers in the
recognition clause.

10. On June 20, 1985, one and one-half (l-1/2) years after the arbi-
tration award, the parties entered into a settlement agreement that provided
in pertinent part as follows:

1 . That mutually agreed upon standards for Adult School
shall be incorporated as a memorandum of understanding,

2 . That all Adult School teachers that meet the standard
shall be placed on the appropriate lane and step of the
teachers’ salary schedule effective February 1, 1985.

3. That the Hartford Federation of Teachers will withdraw
its claim of $5,953.55  for medical benefits for those
affected teachers.

4 . That the Hartford Board of Education shall pay the sum
of $153,906.91  to those affected teachers in the
following manner:

x x x

[dollar amounts were s,pecified  for each of three years
for 21 teachers]

(Exhibit 4)

11. On June 26, 1985 the State of Connecticut Department of Education
(the State) addressed a letter (Exhibit 1) to the School Board in response
to the School Board’s request for clarification of teacher certification
regulations with regard to adult education positions (Exhibit 7). (The date
of the School Board’s  inquiry is not disclosed.)

12. In substance, the State’s June 26, 1985 letter explained that
teachers of adult education must have secondary teaching certificates
endorsed for the subjects to be taught, e.g. the adult education teacher of
“English as a second language” must hold either a secondary English certifi-
cate or a certificate authorizing the teaching of English to non-English
speaking adults.

13. The practical effect of this restriction is that a teacher certi-
fied in only one of the several Adult Education courses she is teaching is
not authorized to teach the other Adult Education courses.

14. For several months before the State’s letter, the School Board had
been accumulating responses from adult education teachers to its January
1985 request for certification data.

15. The certification data was requested because the School Board
interpreted the 1984 arbitration award to require appointment or “rostering’l
of these teachers, and customarily teachers are not appointed or placed on
the regular teachers’ roster unless they possess proper certification.
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16. This certification issue was never raised or discussed with the
Federation before or at the time of the settlement agreement.

17. Sometime between June and August 1985, the School Board concluded
that six of the active Adult Education teachers, while certified in some
areas, did not have the type of certification required by the State Depart-
ment of Education to teach English as a second language, a course which they
had been teaching and were scheduled to teach in the fall of 1985.

18. Those six teachers were registered in the suer  of 1985 at a
local university for the sole course remaining as a prerequisite to proper
certification, but the course was cancelled by the university.

19. In the summer of 1985, Administrator of Personnel/Labor Relations
Jack Keaveny or his representative was in frequent communication with the
State in a conscientious effort to protect the status of these teachers.

20. Before the end of August 1985, the State took the position that
the six teachers couldn’t be granted Wemporary  emergency permits” which
would have enabled the School Board to ‘lrosterl’  these teachers as regular
certified teachers. (The State claimed the permits were unavailable because
a prerequisite to issuance-- unavailability of certified teachers--was not
met. 1

21. The State did authorize the School Board to list the teachers as
“substitutes” until they were able to obtain proper certification.

22. Letters reiterating the School Board’s and State’s positions which
had been taken earlier by phone were not sent until September 12 and October
10, 1985, respectively. (Exhibits 8 and 9).

23. In late August 1985, Keaveny met with Union President Timothy
Murphy and Staff Representatives Sam Mart2  and Pat Fitton to discuss this
situation. Keaveny told them that he had two options-to terminate the six
employees (which would mean the program would end until properly staffed),
or carry the six teachers on a substitute basis, and he told them that the
School Board did not believe it had to pay the teachers at a regular teacher
rate when it could not roster them.

.-
24. Although Keaveny believed in good faith that at that meeting the

Union agreed to the School Board’s position on the pay issue and to treating
those six teachers as substitutes, there was no such agreement.

25. As of September 1985, the School Board listed the six teachers as
substitutes and paid them at the much lower substitute pay rate.

26. It did so until January or February 1986 when the six teachers
received proper certification following completion of the required course.

27. Upon proper certification the six teachers were *‘rostered” and
from then on were ,paid the salary according to the schedule demanded by the
Federation.
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28. Although these teachers were listed as substitutes, they were not
substituting for anyone, but continued their own regular assignments and
positions, and did exactly the same work, teaching the same courses at all ,
times material toithis  case.

29. There is no State Department of Education regulation which limits
the amount of money a substitute teacher may .be  paid.

30. In the Federation’s view, as of the date of the hearing the School
Board had met its financial responsibilities under the June 1985 settlement
agreement except for the salaries paid to the six teachers from September
1985 to the dates when they were certified (January or February 1986).

31. The instant complaint was filed in June 1987 based on the School
Board’s failure to pay certain teachers the amounts which the Federation
claimed were due under the settlement agreement, and including sums not
related to the limited dispute remaining before us in the instant case.

32. As of the date of hearing the remaining amount of the settlement
in contention was $26,905, which was the additional salary for the six
teachers for the period between September 1985 and the date these teachers
were “rostered.  1’

Conclusions of Law

1. A failure or refusal to comply with the terms of a grievance
settlement constitutes a violation of the duty to bargain in good faith and
a prohibited practice under Section lo-153e(b(4) of the Act.

2 . We interpret the June 1986 grievance settlement concerning Adult
Education teachers to require  payment of teachers Bagot, Byrd, Coffin,
DeAngelis,  Ellison and Quish at the level specified by the regular teachers’
salary schedule if they continued to perform their customary jobs.

3 . The School Board’s failure to pay the six Adult Education teachers
at the regular salary schedule rate between September 1985 and January or
February 1986 breached the grievance settlement, and accordingly constitutes
a prohibited practice under Section lo-153e(b)(4).

Discussion

‘Iwo distinct documents--the arbitration award and the related June 1985
settlement agreement--are at the root of the complaint in this case. These
documents resulted from an original disagreement on whether the pay schedule
of the regular teachers contract should be applied to teachers in the Adult
Education program. The Federation claims the School Board repudiated both
documents by failing to place six adult education teachers on the appropri-
ate step of the teachers salary schedule effective February 1985 and failing
to pay them at that rate thereafter.* The School Board counters that its

* However, the only “back  pay” actually at issue was for the period between
September 1985 and January or February 1986. Payments were ultimately made
for earlier periods.
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commitment was to “roster” the teachers (i.e. fomally appoint them), a
commitment which it was barred from meeting by State regulations forbidding
their employment as teachers due to their lack of proper certification. It
contends that it did not have to pay the six teachers at the higher “salary
schedule” rate until they were properly certified and rostered.

This case is resolved with reference to the June 1985 settlement
agreement. Therefore it is unnecessary to make a determination involving
the alleged repudiation of the arbitration award itself.

Cur case law involving repudiation of and failure to comply with
grievance settlements has evolved with some unevenness. Some of our earlier
cases indicated that in the absence of statutory provisions specifically
identifying “refusal to comply with a grievance settlement’* as a prohibited
practice (as in the Municipal Employee Relations Act), our inquiry was lim-
ited to determining whether the respondent’s interpretation of a grievance
settlement was asserted in bad faith. Under those cases, which arose under
the State Employee Relations Act and the Teacher Negotiations Act, there was
a violation of the duty to bargain only if the interpretation of a grievance
settlement was implausible or unreasonable or there was some other evidence
of bad faith, State of Connecticut Department of Transportation (Carl Geib),
Decision No. 2072 (1981); East  Hartford Board of Education, Decision No.
1911 (1980). Yet, not long before, we had issued decisions which held that
a refusal to comply with a grievance settlement does constitute a prohibited
practice, even in the absence of an express prohmion to this effect in
the State Employee Relations Act. State of Connecticut Department of
Children & Youth Services, Decision No. 1870 (1980); State of Connecticut
(Gary Thomas), Decision No. 1766 (1979). We clearly reconfirmed this
principle in State of Connecticut, Judicial Department, Decision No. 2478
(1985) as well as in State of Connecticut, Department of Human Resources,
Decision No. 2524 (1988) where we gave the matter careful reconsideration
and overruled conflicting dicta in the Geib case. Thus we repronounced  the
rule that under the State Act, we would=erpret  grievance settlements and
determine whether there had been a refusal to comply therewith. We declined
to limit our assessment to the plausibility or reasonableness of the
Respondent’s view. Since that time we have ruled in a consistent fashion
under the Municipal Employee Relations Act and the State Employee Relations
Act. City of Waterbury, Decision No. 2665 (1988) (no failure to comply);
Department of Public Safety, State of Connecticut, Decision No. 2664 (1988)
(failure to comply with settlement). Earlier this month, we issued a
decision which makes a parallel holding under the School Board-Teacher
Negotiations Act, Weston Board of Education, Case No. 2678 (October 12,
1988) .* Therein we explained our rationale for holding that we will inter-
pret grievance settlements under the School Board-Teacher Negotiations Act
and determine if a respondent has complied with the settlement. If there
has been a failure to comply, we will find a breach of the duty to bargain.
Thus under all our public sector Acts our inquiry will no longer be limited
to determining whether there has been a repudiation of a settlement
agreement.

* This case expressly overrules East Hartford Board of Education, SUPra,
and rejects a peculiar repudiation analysis found in East Hartford.
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For the reasons we explained below, we conclude that the School Board
has failed to comply with the settlement agreement insofar as it has refused
to pay the six adult education teachers at the rate required by the
contractual salary schedule for the’period from September 1985 to their
certification in January  or February 1986.

When the settlement agreement is read in.  the context of the arbitration
award, it is obvious that one of the basic errors that agreement sought to
correct was denial of adult education teachers’ entitlement to payment at
the rates set forth in the regular teachers salary schedule. At heart, this
was an issue of proper pay. Absolutely nothing is mentioned in the agree-
ment about appointment, rostering or certification.* Implicit in “placement
on the salary schedule” was a notion that if these adult education teachers
continued to perform the same work, they would be paid on that schedule. If
the School Board had a different notion, or in particular had a concern
about certification prerequisites, it was incumbent on the School Board to
say something. Perhaps the School Board did not yet realize that some
teachers would not meet the stringent and specific certification reguire-
ments. The School Board was, however, astute enough to realize there could
be a problem -- otherwise, why would it seek data on teachers since January
1985? Therefore the School Board could have focus&on  this issue and made
certification or official appointment an express condition of the settle-
ment . Since it did not, the risk of lack of certification should fall on
the School Board, not on the Federation. The Federation and its members had
a right to take the salary commitment at face value. The Federation was
entitled to the benefit of its bargain, and to allow the School Board to
impose a new condition which reduces salary would unfairly alter a bargain
which undoubtedly involved a careful balancing of ingredients to make an
acceptable package.

Thus the essence of the agreement was not to VosterfJ  the teachers but
to pay the increased salary required by the contractual salary schedule.
This conclusion renders inapposite the School Board’s defense that it has
not violated the settlement agreement because State regulations barred
rostering these six individuals as regular adult education teachers.
Undoubtedly, the School Board was bound to refer to them as substitute
teachers and classify them in accordance with Department rules and thus
decline to officially appoint them to regular teaching positions, but that
could not disturb the agreement to pay them the salary set forth in the
contractualschedule. There is no evidence of any State Department of
Education requirement limiting the ,pay  of substitutes. If the School Board
paid them more than its own schedules for substitutes provide, then State
Department regulations are not violated.

An added defense raised by the School Board is that the conduct which
is alleged to breach the settlement was ratified by the Federation in an
agreement reached in late August 1985. Our review of all the evidence
persuades us that there was no such agreement, although Keaveny believed in
good faith that there was. Rather, we conclude that at the August 1985
meeting between the parties , Keaveny apprised the Federation of what he
perceived as his options , and at best, the Federation acknowledqed  that he

* Neither does the arbitration award mention these factors.
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would list the six teachers as substitutes. However, the Federation never
aqreed to such and certainly never aqreed that the six teachers need not be
paid at the level specified by the reqular salary schedule.

While a good faith interpretation of the June settlement or the August
1985 events arguably are defenses to a claim of repudiation, they do not
serve as a defense to a claim of breach of or failure to comply with a
settlement. Accordingly, we conclude that the settlement agreement was
breached, since between September 1985 and January or February 1986 the
School Board was bound, but failed, to pay the six teachers at the level
specified in the contractual salary schedule.*

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the School Board-Teacher Negotiations Act, it is
hereby

ORDERED, that the Hartford Board of Education shall

I. Cease and desist from failing to con@y  with the June 20, 1985
settlement agreement insofar as it requires payment of Adult Education
teachers (Bagot, Byrd, Coffin, DeAngelis,  Ellison  and Quish) at the level
required by the regular teachers salary schedule.

II. Take the following affirmative action which the Labor Board finds
will effectuate the policies of the Act:

(a) Make the above-named teachers whole for the salary, to
which they were entitled for the period from September 1985 until
they were paid at the correct level following certification,
together with interest thereon at the legal rate;

(b) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees involved customarily assemble, a copy
of this Decision and Order in its entirety; and

(c)  Report to the ConnecticutState  Board of Labor Relations
at its offices in the Labor Department, 200 Folly Brook Boule-
vard, Wethersfield, Connecticut, within thirty (30)  days of the
receipt of this Decision and Order of the steps taken by the
Hartford Board of Education to comply therewith.

* We note that the Federation describes this as a failure to place these
teachers on the salary schedule in February. However, we note-that the
correct sums were paid, albeit retroactively, for the period prior to
September 1985, and prefer to narrowly describe our conclusions.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Marqaret A. Lareau
Margaret A. Lareau

To:

Hernan  LaFontaine,  Superintendent of Schools
Hartford Board of Education CERTIFIED @RR)
249 High Street
Hartford, Connecticut 06103

Jack Keavney, Personnel Director
Hartford Board of Education
249 High Street
Hartford, Connecticut 06103

Attorney Helen Apostolidis
Office of Corporation Counsel
Municipal Building,
550 Main Street
Hartford, CT 06103

Pat Fitton,  Field Representative
HFT/CSFT CERTIFIED @RR)
1781 Wilbur Cross Parkway
Berlin, CT 06037

James Ferguson, Esq.
McWeeny  & Ferguson
638 Prospect Avenue
Hartford, CT 06105
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