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DECISION
and

DISMISSAL OF COMPLAINT

On or about March 27, 1987, Local 458 of the International Brotherhood
of Police Officers ("the Union", or "I.B.P.0.")  filed a complaint with the
Connecticut State Board of Labor Relations ("the Board") pursuant to the
Municipal Employee Relations Act ("the Act"),  alleging that the Town  of
Simsbury  ("the Town") had engaged and was engaging in practices prohibited
by the Act. The complaint alleged

That the Town has made unilateral changes in conditions of
employment.

The Chief of Police issued General Order 1981-1 [sic] on
March 9th 1987.

Such General Order covers sick time procedures, and was
never negotiated with the Union. The Union demands to
bargain said new procedures and the impact of said proce-
dures on the Bargaining Unit.

By way of remedy, the complaint sought an Order that the Town cease and
desist and that the Board order the Town to rescind the General Order and
bargain with the Union.



After the requisite preliminary steps had been taken, the matter came
on for hearing before the Board on March 23, 1988. At the hearing the
parties appeared, were represented by counsel, and were fully heard. Post-
hearing briefs were filed by both parties on April 28, 1988.

On the whole record before us, the Board makes the following findings
of fact and conclusions of law and orders the dismissal of the complaint.

Findings of Fact

1 . The Town of Simsbury  is an employer within the meaning of the Act.

2. Local 458 of the I.B.P.O. is an employee organization within the
meaning of the Act.

3 . The Town and the Union were parties to an Employment Agreement
effective July 1, 1987 and expiring on June 30, 1989.

4 . The 1987-89 Agreement contains language in Article XVII, Management
Rights, which provides

Section 1. The Town has and will continue to retain
whether exercised or not, all of the rights, and powers and
authority heretofore had by it and, except where such
rights, powers and authority are specifically relinquished,
abridged or limited by the provisions of this Agreement, it
shall have the sole and unquestioned right, responsibility
and prerogative of management of the affairs of the Town
and direction of the working forces, including, but not
limited to the following:
.  .  .

(b) To establish or continue policies, practices, and
procedures for the conduct of Town business and, from time
to time, to change or abolish such policies, practices and
procedures.
.  .  .

(f) To prescribe and enforce reasonable rules and
regulations for the maintenance of discipline and for the
performance of work in accordance with the requirements of
the Town, provided such rules and regulations are made
known in a reasonable manner to the employees affected by
them.

5 . The 1987-89 Agreement contains language in Article VII, Sick Leave,
which provides

SECTION 1.
vidual case.

Sick leave shall be considered by the indi-
Illness which is determined to be permanent

will be considered for disability retirement. Three (3)
days off will be allowed for death in the immediate family

.  . One (1) day off will be granted for the death of
other relatives. Emergency time may be allotted at the
discretion of the Chief. A doctor’s certificate may be
requested for illness of over three (3) days.
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. . .
SECTION 3. The Town reserves the right to check the

home of any employee who claims sick leave.

6 . Identical language appears in Article VII, Sick Leave, of the 1985-
87, the 1983-85, and the 1981-83 Agreements between the parties.

7. The Simsbury  Police Department has, since its adoption in 1973, had
a Policy Manual which governs many aspects of the operation of the Depart-
ment . At Section 322,100, the Manual addresses “Absence Without Proper
Leave, I1 stating

No member shall absent himself from duty without proper
leave, or shall be absent from duty without permission,
except when unable to report for duty at the prescribed
time because of sickness or injury to himself or his
immediate family.

8. The Policy Manual further states, at Section 322.110, Sickness:
Malingering, that

. . .
3 . . . . No member shall feign sickness or injury or

deceive a representative of the Department as to his real
condition.

9. On March 9, 1987 Chief of Police Cordon P. Gyngell issued General
Order 1987-1, which, according to its stated purpose, “establishes use of
sick leave procedures to be followed by all Department personnel.”

10. In its Policy statement, the General Order provides that
“[plrocedures  for the use of sick leave shall be administered in accordance
with the provisions of existing employee labor agreements . . .‘I

11. In providing a “Procedure for Reporting Off on Sick Leave,” the
General Order provides that “[tlhe  employee . . . shall:

1 . Personally (if possible) contact a supervisor at least
one hour prior to his/her scheduled reporting time . . . [and]

2 . Furnish the information required to complete Absence
Report, SPD-1. Telephone number and address must be given
where employee may be reached at all times. . . .I1

12. The General Order also provides that @‘[tlhe  supervisor shall:

1 . Upon receiving a call from an employee . . . complete
Absence Report, SPD-1, in duplicate. . . .

2 . Monitor all employees use of sick leave in his/her
command  for possible patterns of abuse. When abuse is
suspected, the supervisor will confer with the Chief of Police
. .  . to make a determination whether the emloyee will be
required, consistent with Department policy and the Union
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contract, to submit a doctor’s certification verifying the
illness . . .

a. Check by telephone and by personal visits to the
residence of those employees suspected of abusing sick
leave.

b. . . .

13. Prior to the issuance of the General Order, at least two employees
who had called in sick, one of them the then-president of the Union, were
visited at their homes and checked by other De,partment  employees.

14. Following these home visits no affected employee filed a grievance
claiming a violation of the contract. Similarly, the Union filed no
prohibited practice charge with the Board  concerning these visits.

15. At or about the time of, and following the issuance of the General
Order, the parties were engaged in negotiations for the 1987-89 contract, to
take effect July 1, 1987. The issue of the General Order and the Sick Leave
provision was not raised by the Union during these negotiations.

16. Subsequent to the issuance of the General Order, two other
employees who had called in sick, one of them the Union vice-president, were
visited at their homes and checked by ranking officers of the Department.

Conclusions of Law

1. Reasonable procedural measures designed to enforce existing rules
or conditions of employment are not mandatory subjects of bargaining where
they do not alter the rule or condition of employment which they are
designed to enforce.

2 . The provisions of General Order 1987-1 regarding home checks con-
stitute such reasonable measures to enforce the provisions of the Contract
and of the Department Manual concerning sick leave.

.-
Discussion

The Union contends that the issuance of General Order 1987-1, particu-
larly the provision regarding home checks on employees who call in sick, is
a prohibited practice constituting a refusal to bargain over a mandatory
subject of bargaining, since it covers sick time procedures and was never
negotiated with the Union. At the very least, claims the Union, the Town
should be required to bargain with the Union over the impact of General
Order 1987-1.

The Town takes the position that General Order 1987-1 does not alter
the contractual benefit of sick time in any way. what the General Order
does accomplish, according to the Town, is a regularization of the proce-
dures for reporting and record-keeping and monitoring the use of sick time
by employees in the bargaining unit.
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employees  of the Simsbury  Police Department do not have a limited
number of days of sick time per year under the contract, but instead are
permitted to use sick time when and to the extent that they are sick and
unable to work. The Department determined that a system of monitoring to
discover and deal with the possibility of abuse of sick time was needed. In
order to address this problem within the framework of and consistent with
the contract with the Union, the Department issued the General Order which
is the subject of this complaint.

The issue before us is whether the General Order issued by the Chief so
altered existing procedures that it constituted a unilateral change in a
mandatory subject of bargaining. We have found, however, that the proce-
dures of which the Union complains were not new and different, but were, in
fact, already in place. Simply put, there was a past practice in the
Simsbury  Police Department of home checks for employees who had called in
sick. Although it had not been frequently used, there had been more than
one instance where a home check had been done, including one at the home of
the then-president of the Police Union. Yet no grievance was filed claiming
that that visit constituted a violation of the contract. Such a past
practice, even if not frequent, when it has been acquiesced in by the Union,
is sufficient authority for our refusal to find that the issuance of the
General Order constituted a change from existing past practice.

Not only was there an existing practice of making home checks where
there was believed to be a possibility of abuse of sick leave, but the terms
of the contract between the parties expressly permitted such home checks.
As set forth above, Article VII, Sick Leave, of the 1987-89 contract, at
Section 3, notes that the Town has “reserve[dl  the right to check the home
of any employee who claims sick leave.” The right of the Town to make home
visits was not newly created by the General Order of March 9, 1987, but had
in fact been authorized by the negotiated agreement between the parties, and
had survived numerous contract negotiating sessions over the years since at
least 1981.

Moreover, even if unchallenged past practice and the express language
of the contract had not authorized the use of home checks, the Union’s
claims would be unavailing. The Policy Manual’s provisions against fraud
and deceit in the use of sick leave were already in place and the Town’s
measures promulgated in the General Order did no more than seek to enforce
those provisions. Indeed, it has long been the position of this Board that
the adoption of reasonable procedural measures--we have sometimes called
them “prophylacticVV  measure&do not require bargaining. Town of Stratford,
Decision No. 1833 (1979). We have held that such measures:

designed to enforce existing rules or conditions of employ-
ment ordinarily will not itself constitute a mandatory
subject of bargaining unless the procedural measure alters
the rule or conditions of employment which it is designed
to enforce.

City  of New Haven, Decision No. 2601 (1987) at 4; See also City of Bridqe-
m,  Decision No. 2301 (1984); Town of West Hartford, Decision No. 2116
(1982; Town of Stratford, supra.

-5-



IA mown  of Stratford we were called upon to decide whether the instal-
lation of a tachograph which provided twenty-four hour monitoring of the
performance of police vehicles constituted a mandatory subject of bargain-
ing. We found that the Police Manual in effect in that department required
patrol sergeants to “observe the manner in which [each officer in his squad]
performs his duties and shall counsel and instruct him. . .I’  Id. at 2.
Because of the prior existence of a duty on the department to observe, and
to counsel and instruct, officers, we found that the installation of the
tachographs, or “Black Boxes, I’
subject of bargaining.

for the same purposes, was not a mandatory
Id. at 3.-

We hold here, following the line of cases cited above, that the insti-
tution of the procedures set out in General Order 1987-l did not concern a
mandatory subject of bargaining. These procedures are designed to implement
rules which already exist, and which the Town has the right to enforce.
They in no way modify or alter the basic, very liberal, entitlement in the
Simsbury  Police Department to sick time off for employees who are sick.

For all of the above reasons, the complaint brought here by the Union
is without substantial basis. It must be dismissed.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Err@loyee  Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/  Patricia V. Low
Patricia V. Low

.-
s/ Barbara B. Sacks

Barbara B. Sacks

s/ Marqaret A. Lareau
Margaret A. Lareau
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