
* -_  - ---  1’

L
. ‘. tr .I

STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

-and-

WESTON TEACHERS ASSOCIATION

Decision No. 2678

October 12, 1988

Case No. TPP-10,023
C"
A P P E ARANCES:

Siegel, O'Connor, Schiff,
Zangari and Kainen

B y : Donald Strickland, Esq.
for the School Board

Ronald Cordilico, Esq.
for the Association

DECISION
and

DISMISSAL OF COMPLAINT

On July 8, 1986, the Weston Teachers Association (Association) filed
with the Connecticut State Board of Labor Relations (Labor Board) a
complaint alleging that the Weston Board of Education (School Board) had
engaged and was engaging in prohibited practices within the meaning of
Section lo-153e(b)  of the School Board-Teacher Negoations Act (the Act) in
that:

1. The complainant, Weston Teachers Association, is the exclusive
bargaining representative of certified teachers employed by the
respondent, Weston Board of Education.,'
2. Superintendent of the Weston Public Schools, Dr. Otty Norwood,
informed Stanley Reich, a teacher, by letter dated April 11, 1986
that Mr. Reich's new assignment would require him to take nine
credits of courses before September, 1986.

3.
that

Stanley Reich filed a grievance on April 18, 1986, claiming
the Weston Board of Education violated the Weston agreement,

which allows eighteen months for the completion of nine credits.
The grievant requested that he not be required to take the courses
as described in the Superintendent's letter.



4. At all times relevant to the complaint, Article VI, Section
2(b) of the contract required the Superintendent to render a
decision on the grievance within 10 days of the meeting. The
Superintendent met with the grievant on May 12, 1986. On May 30,
1986, the Association received the Superintendent’s decision.

5. At all times relevant to the complaint, Article VI, Section
E(5) of the contract required implementation of the requested
remedy by the party failing to act within the time limit set forth
in the grievance procedure. On May 28, 1986 the grievant
requested the implementation of said remedy.

WHEREFORE, the complainant Association claims that said refusal by
the Superintendent constitutes a refusal to bargain in good faith
pursuant to C.G.S. lo-153e(b). The complainant Association seeks
implementation of the remedy and all attorney’s fees and costs .
related to processing the grievance.

After the requisite preliminary administrative steps had been taken, on
April 16, 1987, Labor Board Agent John W. Kingston recommended dismissal of
the complaint, based upon a Report on Investigation issued by Assistant
Agent Kenneth Hampton. The Association filed a timely objection to the
Agent’s recommendation and the matter was brought to a formal hearing before
the Labor Board on October 15, 1987. Both parties appeared at the hearing
and were provided a full opportunity to adduce evidence, examine and cross-
examine witnesses, and make argument. Written post hearing briefs were
filed by both parties on January 19, 1988.

On the basis of the entire record before us, we make the following
findings of fact, conclusions of law, and dismissal of the complaint.

Findinqs of Fact

1. The School Board is a local board of education subject to the Act.

2 . The Weston Teachers Association is an exclusive employees’ repre-
sentative organization within the meaning of the Act and has been the
bargaining representative for the teachers’ unit in Weston at all times
relevant to this case.

3. The
between them

4. The
VIE5and7

set

parties have a collective bargaining agreement in effect
covering the teachers’ unit (the Contract).

Contract contains a grievance procedure that includes Article
which state:

5. Failure by either party to act within the time limits
forth in this procedure shall be deemed acceptance of the_. .remedy proposed by the party who acted within the established

time limits.
x x x

7 . The time limits set forth in this procedure may be
extended by mutual agreement.

(Exhibit 2)
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5. One  of the time limits set forth in the grievance procedure is
Article VI C 2 b which states in relevant part:

The Superintendent shall, within ten (10) days after the
hearing, render his decision and the reasons therefor  in
writing to the grievant, with a copy to the Association.

(Exhibit 2)

6. Article VI E 6 of the Contract states:

During the school year,
in session. . . . .

“days”  shall mean days when school is

(Exhibit 2)

7. By letter dated April 11, 1986, Weston Superintendent of Schools
Dr. Otty Norwood  informed bargaining unit member Stanley Reich that he would
be required to complete nine (9) graduate credit hours prior to the
beginning of the 1986-87 school year in September, 1986 (Exhibit 4).

8. On April 18, 1986, Reich filed a grievance claiming that Norwood’s
letter violated the Contract. Reich’s grievance stated as follows:

STATEMENT OF GRIEVANCE

The Weston Board of Education violated the group contract
between that Board and the Weston Teachers Association. The
Board violated Article III, Finality of Aqreement; Article
IV, Consultation Procedure, Article X, Reduction In Force,
and possibly other Articles of the contract in connection
with its letter of April 11, 1986 (attached).

ACTION REQUESTED

1 . The grievant will not be required to take courses as
described in the above-mentioned letter.

2. If this grievance is not settled prior to the time the
grievant must commit to the taking of these courses

a. The grievant will be compensated for all time
required to attend such courses.

b . The grievant will be made whole for all loss incurred
in connection with attending such courses.

3. The Board will cease and desist from further violation of
the contracts.

4. Other reasonable remedy.
(Exhibit 5)

This grievance will be referred to herein as the “Courses grievance.”
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9. On April 18, 1986, Reich filed a second grievance concerning
certain letters of reprimand he had received in March and earlier in April,
1986. This grievance will be referred to as the “Reprimands grievance.”

10. A meeting was scheduled for May 12, 1986, at which the Courses
grievance was to be heard at the Superintendent level of the grievance
procedure. It was suggested by Connecticut Education Association Staff
Representative Mark Sheehan that the Reprimands grievance also be heard at
the May 12, 1986 meeting.

11. At the May 12, 1986 meeting, the Courses grievance was taken
first and discussion on that grievance was concluded. The parties then

up

began discussion of the Reprimands grievance, but were unable to conclude
that discussion. Another meeting was scheduled for May 22, 1986 to conclude
discussion on the Reprimands grievance.

12, Among those present at the May 12, 1986 meeting were: Norwood,
High School Principal Ed Higgins, a Weston school administrator Pat Lenihan,
Reich, Sheehan, and Association grievance representative Wendy Cudmore.

13. The May 22, 1986 meeting was held as scheduled and discussion on
the Reprimand grievance was concluded. A resolution of that grievance was
reached and Norwood  was to render a written decision.

14. Sheehan suggested that the ten school days for Norwood  to render
his decision on the Reprimand grievance be counted from May 22, 1986 because
if the ten school days were counted from the May 12, 1986 meeting, Norwood
would have to render his written decision on that grievance “within one or
two days” (Tr. 14).

15. At the May 22, 1986 meeting, Sheehan made no reference to
extending the time for Norwood  to render his decision on the Courses
grievance.

16. Ten (10) school days from May 12, 1986 was May 27, 1986.

17. Ten (10) school days from May 22, 1986 was June 6, 1986.

18. Cm May 29, 1986, Reich had received no decision from Norwood  on
the Courses grievance. He telephoned Sheehan and learned that Sheehan also
had received no decision from Norwood.

19. Following his telephone call to Sheehan, Reich, on May 29, 1986,
prepared and personally delivered the following memo for Norwood’s office:

With reference to the grievance dated April 18, 1986 and
heard before you on May 12, 1986, concerning the need for
taking courses pertaining to my position for the 1986-1987
school year - the contractual time limit for the rendering
of a decision by you has passed. (Refer to Article VI,
Section C2B.1  It is my understanding that according to
Article VI, Section E 5, your failure to answer the Griev-
ance in writing within the time limit set forth should be
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deemed by me an acceptance by you of the remedy purposed
[sic] by me in the Grievance. It is my further under-
standing that I am then not obligated to take the courses
as outlined in your April 11, 1986 letter.

(Exhibit 8)

20. On May 30, 1986, Reich received a note from Norwood  in response to
Reich’s May 29, 1986 memo. In the note, Norwood  stated that at the May 22,
1986 grievance meeting, it had been decided I1
date was June 6” (Exhibit 8).

. ..that the grievance deadline
In his note, Norwood  suggested that Reich

call Sheehan; Norwood  also sent a copy of his note to Sheehan (Exhibit 8).

21. On May 30, 1986, Reich received, through the school system’s
interoffice mail, a decision dated March 23, 1986 from Norwood  on the
Courses grievance. The decision was in the form of a letter to Sheehan and
stated:

Based upon the discussion at our meeting on May 12, I will
withdraw a letter written to Stanley Reich, dated April 11,
1986 indicating that he would be required to take “nine
graduate cr&it  hours prior to the beginning of school in
September” of 1986. During the negotiations on the existing
contract between the Weston Teachers Association and the
Weston Board of Education, Section X D. as proposed by the
Board of Education is an attempt to insure that staff members
protected by seniority moving into positions for which they
were certified but had no experience or had no recent
experience would update their skills to protect the interests
of the youngsters with whom they would work. In this case,
Mr. Reich who will be assigned as a .5  guidance counselor in
September 1986 has had no guidance experience since 1974.
95% of Weston’s graduates this year will go on to higher
education and require the skills of a counselor knowledgeable
in the requirements and the nature of the schools which these
young people will attend. Considering Mr. Reich’s lack of
recent experience or training in guidance, I would strongly
urge that he complete the nine credit hours noted in the
contract prior to the opening of school in September. The
specific courses which Mr. Reich will take will need the
prior approval of Ms. Pat Lenihan, his supervisor.

I understand that although I have contractual authority to
require Mr. Reich to take the 9 hours discussed above, I do
not have contractual authority to direct him to take those
courses in a shorter period of time than the 18 months
mentioned in Sec. X D of our agreement. What I am doing is
urging him to take the courses as soon as possible since I
feel that both he and our students would benefit.

(Exhibit 7)

22. Thereafter, through the United States Postal Service, Sheehan
received from Norwood  a copy of the same decision. The envelope in which
Sheehan received the decision was postmarked “Stamford CT... PM 29 May 1986”
by the postal service (Exhibit 12).
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23. On June 2, 1986, Reich sent the following memo to Norwood:

It was agreed at the hearing on May 22, 1986 that the griev-
ance regarding the letters of reprimand (March 24, 25, and
April 9, 1986) would require a written answer on or before
June 6, 1986. This in no way referred to the grievance
heard before you on May 12, 1986 dealing with the necessity
of taking courses. Furthermore, the contract under ARTICLE
VI, Section C2B  says the Superintendent shall, within 10
days after the hearing, render his decision and the reasons
therefore in writing to the grievant, with a copy to the
Association. Your decision was not rendered to me, the
grievant, within the contractual requirement.

Following my letter of May 29, 1986, I received on May 30,
1986, a copy of the letter addressed to Mark Sheehan. It is
my understanding that, according to ARTICLE VI, Section E5,
your failure to answer the grievance in writing within the
time limit set forth should be deemed by me an acceptance by
you of the remedy purposed [sic] by me in the grievance.

(Exhibit 9)

24. On June 4, 1986, Reich sent another memo to Norwood  in which Reich
stated that he was not satisfied with Norwood’s decision on the Courses
grievance and requested that “the  issue be set before the Board of Education
at Level III of the grievance procedure.” (Exhibit 10)

25. On July 8, 1986, the Association filed the prohibited practice
complaint which is the subject of the present case. (Exhibit 1)

26. On August 26, 1986, Norwood  received a memo from Reich stating:
Please be informed that I am now withdrawing my [Courses] grievance without
prejudice as this matter has now been referred to the Connecticut Labor
Board. I’ (Exhibit 11)

27. As of August 26, 1986, no Level III hearing had yet been held
before the Board  of Education on the Courses grievance.

28. At the hearing in the present case, Nor-wood testified that he
dictated his grievance decision on the Courses grievance onto a tape
sometime during the week following the May 12, 1986 grievance meeting (i.e.
the week of May 19, 1986). (Tr. 49)

29, Norwood  testified that he did not give the tape to his secretary
for typing until after the May 22, 1986 grievance meeting, because he
thought it was possible the Courses grievance might be discussed further at
that meeting and because his decision on the Courses grievance was not yet
due. (Tr. 49-50)

30. Norwood  testified that he thinks he gave the tape to his secretary
for typing on Friday, May 23, 1986. (Tr. 50)

31. May 24 and 25, 1986 were a weekend and Monday, May 26, 1986 was
the Memorial Day holiday. None of those three days was a school day.
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32. Norwocd testified that his feeling after the May 22, 1986
grievance meeting was that he would have until June 6, 1986 to respond to
both the Reprimands grievance and the Courses grievance. (Tr. 47)

33. Norwood  testified that he did not recall when he received the
typed decision on the Courses grievance back from his secretary for his
signature. (Tr. 50)

34. However, Norwood  testified also that he was certain that he signed
that written grievance decision before he received Reich’s May 29, 1986
IIElllO. (Tr.  52)

35. Norwocd testified that with the school system’s interschool mail,
“It can take anywhere from a day to several days to get mail from one
building to another, and it’s an absolute mystery to us.” (Tr.  53)

36. Norwood’s secretary is Katherine Iffland. She testified at the
hearing as a School Hoard witness.

37. Iffland testified that she usually receives tapes for typing from
Norwood  in the morning “as he comes in the office” and “I transcribe it
immediately and have it ready for his signature. By the end of the day it’s
signed, and if the outside mail has already gone, which generally it does, I
post it myself at the Weston Post Office. What goes interoffice campus
mail, it waits until the next day.” (Tr. 62)

38. She testified that the internal mail system was not totally
dependable because sometimes the courier delivered it to the wrong
destination and it would stay there a day.or  two before going to the correct
destination. (Tr. 63)

39. It is Iffland’s office procedure in handling grievances to utilize
a form which identifies the significant dates pertaining to the processing
of a grievance. (Tr. 65-67, Exhibit 15)

The form which Iffland used for the Courses grievance, including
her ni&tion of dates, was entered into the record as Exhibit Fifteen (15).
The far left hand column is part of the form and all other entries on the
form were made in hand writing by Iffland during the processing of the
grievance:

Name of Grievant Stanley Reich

Date of Grievance 4/18/86

Final Date for  filing grievance
(30 school days after occurrance) June 5, 1986

Level  I Principal

Date received by Principal Grievance

Date heard by Principal filed against

Date written response rrduerf
(5 school days after filed)

Superintendent
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Date written response “mailed”
(hand delivered)

Level II !Superintendent

Date filed with Superintendent
(within 5 school days of receipt
of Principal’s written response) 4/28/86

Date of Hearing (within 10 school
days after receipt of the grievance) 5/12/86 May 22 ?

Date Superintendent’s response due
(within 10 school days after hearing) 5/27/86

Date response mailed (return receipt
requested or hand delivered)

Level III tie Board of Education

Date grievance filed (within 5 school
days after receipt of grievance 6/4/8 6

Date of Board Hearing (within 2 school
days of receipt of the grievance)

Date decision due (within 10 school
days after hearing)

Date decision mailed (return receipt
requested or hand delivered)

(Exhibit 15)

41. Iffland testified that she made the entry ‘*May 22?” after the May
12, 1986 grievance hearing because she was not sure that May 12, 1986 was a
firm date. (Tr.  66-67)

4 2 . Iffland testified that she made the “S/27/86”  entry because that
was ten school days after May 12, 1986. (Tr. 66)

4 3 .
for “Date
(Tr. 76)

4 4 .
grievance

4 5 .

Iffland testified that she could not recall why no entry was made
response mailed (return receipt requested or hand delivered).”

She testified that she typed Norwood’s  decision on the Courses
on Friday, May 23, 1986. (Tr. 68)

She testified that she thinks Norwood  signed the typed decision on
the afternoon of May 23, 1986. (Tr. 68)

46. She testified that she placed Reich’s copy in the interoffice mail
(apparently the lloutgt basket on her desk) late that afternoon and placed
Sheehan’s copy in the mail box outside the Weston Post Office on her way
home that day “which could have been 4:00,  5:30, 6:OO”  (Tr. 70), but
co~~edecl  to the possibility that she might not have placed Sheehan’s copy
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with the postal service until Tuesday, May 27, 1986 during business hours
when the postal service picked up mail from her office (Monday, May 26, 1986
was the Memorial Day holiday). (Tr. 69-70)

47. She testified that mail deposited with the postal service for
Weston goes to Westport  or Stamford to be postmarked. (Tr. 71)

48. She testified that mail deposited with the pstal  service in Weston
after 5:OO p.m. will not be picked up until the next day for postmarking.
(Tr. 72)

49. She testified that the soonest the interoffice mail courier could
have picked up Reich’s copy of the decision was Tuesday, May 27, 1986. (Tr.
75)

50. The School Board has not granted the remedy requested by Reich in
his Courses grievance.

Conclusions of Law

1. A failure or refusal to comply with the terms of a grievance
settlement constitutes a violation of the duty to bargain in good faith and
a prohibited practice under Section lo-153e(b)(4)  of the Act. East Hartford
Board of Education, Decision No. 1911 (1980) is overruled.

2. The question of whether Norwood  failed to Vender1  his decision on
the Courses grievance within ten (10) school days and thereby breached
Article VI C 2 b of the Contract is within the exclusive jurisdiction of the
contractual grievance/arbitration procedure.

3. The question of whether Norwocd’s  conduct constituted repudiation of
Article VI C 2 b of the Contract is one which is within our jurisdiction.

4. Norwocxfi’s  conduct did not constitute repudiation of Article VI C 2b.

5. The question of whether a grievance settlement must be “deemed” to
exist in this case depends entirely upon whether Norwood  breached Article VI
C 2 b of the Contract. Mere breach is not a question within our jurisdic-
tion; repudiation is. Since we conclude that Norwood’s cnduct  did not
constitute repudiation, we hold that we have no jurisdiction in this case.

Discussion

The Association claims that the School Board repudiated a grievance
settlement* and thereby committed a prohibited practice under Section lo-
153e (b)(4) of the Act. Specifically, the Association maintains that
Norwood  failed to “render” his decision on the Courses grievance within ten

* This case is unique in that there is no claim that a grievance settlement
in the traditional sense was reached. There was no meeting of the minds, no
actual mutual agreement that the Courses grievance be settled in any partic-
ular way. The record plainly shows that the parties consistently have
differed concerning how that grievance should be resolved. As discussed
above, the Association maintains that a grievance settlement should be
“deemed”  to exist by operation of Article VI E 5 of the Contract.
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school days from the May 12, 1986 hearing as required by Article VI C 2 b of
the Contract and therefore, by operation of Article VI E 5 of the Contract,
the remedy proposed in the grievance is “deemed” to be accepted and the
School  Board is required to implement that remedy. The School Board
counters that Norwocd did “render”  his decision on the Courses grievance
within ten school days from May 12, 1986 as required by Article VI C(2)b  of
the Contract and therefore Article VI  E 5 has no application to the Courses
grievance. There is no dispute over what the School Board would be required
to do if there was a grievance settlement. The only dispute is whether, by
virtue of Article VI C 2 b and Article VI E 5, there is a grievance settle-
ment in the first place. It is clear that unless Norwood  either breached or
repudiated the contractual requirement to “render” his decision within the
contractually required ten (10) school days, no grievance settlement would
be “deemed” to exist and there would be no settlement to be repudiated. The
question of whether the Contract was breached is one over which we have no
jurisdiction. See State of Connecticut (Blue Cross/Blue Shield), infra.
This point was thoroughly discussed by us in Town of Plainville, Decision
No. 1790 (1979):

We have consistently held that conduct of an employer does
not constitute a failure to bargain in good faith (and therefore
a practice prohibited by the Act) merely because it may consti-
tute a breach of contract. See, e.g., Wallinqford Bd.-of  Ed.,
Case No. TPP-4334, Dec. No. 1714 (1979); Trumbull Bd. of Ed.,
Case No. TPP-4021, Dec.  No. 1632 (1978). That beinu so this
Board lacks jurisdiction to construe or interpret adcontract
where a complainant can show nothing beyond a mere breach under
the interpretation which he espouses. It does not follow,
however, nor is it true, that this Board lacks jurisdiction to
construe a contract under all circumstances. There are at least
two kinds of situations where this Board can and should construe
a contract to determine whether there has been a prohibited
practice.

One such case is that where an employer’s conduct consti-
tutes a prima facie violation of the Act without regard to the
contract and where the employer seeks to justify that conduct on
the ground that it is permitted by contract. Where, for example,
an employer has changed unilaterally an existing condition of
employment during the term of a contract, that unilateral change
constitutes a prima facie refusal to bargain in good faith and a
practice prohibited by the Act. Town of Newinqton, Case No. MPP-
2383, Dec. No. 1116 (1973). It is not such a violation of the
Act however if the employer can show that his conduct was
permitted by the contract. Town of Newinqton, supra. Where the
employer makes such a claim in this context this Board has
jurisdiction to determine the merits of the claim and in doing so
to construe or interpret the contract, though the Board may, in
its discretion, defer to arbitration as the preferred tribunal
for determining questions of this nature.

In the present case this basis for exercising jurisdiction
is lacking. The Town’s conduct involved no unilateral change of
existing conditions; it was in no way improper unless it was a
breach of contract.
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There is at least one other case where the Board will have a
very limited jurisdiction to construe a contract, i.e. where a
complainant charges the employer with repudiation (as distin-
guished from mere breach) of contract. City of Stamford (Bd. of
Ed.), Case No. MPP-2182, Dec. No.1057 (1973); North Branford  Bd.
o f . , Case No. TPP-4406, Dec. No. 1659 (1978).

Repudiation is something beyond mere breach. It may be
shown by words of repudiation accompanying a breach or by the
existence of subjective bad faith but neither of these has been
shown in the present case. It may also be shown by evidence of
a clear breach of unambiguous words of a contract. City of
Stamford, supra; Southinqton Bd. of Ed., Case No. TPP-4531, Dec.
No. 1717 (1979).

Where such a claim is made this Board must, of course, look
at the contract to see whether the employer’s conduct may be
justified by any plausible construction or interpretation of the
contract. To that extent it has jurisdiction to interpret the
contract - but to that extent only. Once we have determined
that the employer’s construction is plausible (i.e. the kind a
reputable lawyer might urge with a straight face) then the claim
of repudiation must fail. All that would remain is a claim for
mere breach of contract and that does not constitute a violation
of the Act. Of course the employer may be brought to book  for a
breach of contract but not in this tribunal unless the breach
also amounts to a repudiation (or entails the failure of an
affirmative defense to a prima facie violation of the Act
apart).

(footnote omitted) Town of Plainville, pp. 5-6.

Thus, for us to have jurisdiction in this case, the Association must show
that there was a repudiation of the Contract. See, e.g. Hartford Board of
Education, infra.

We have found that repudiation of a collective bargaining agreement may
occur in three possible ways. These were summarized by us in Hartford Board
of Education, Decision No. 2141 (1982) as follows:

that
The repudiation of contract doctrine arises from the principle
the duty to bargain in good faith is not limited to only that

time when the parties are negotiating a formal contract, but also
includes the obligation to carry out the terms of the formal con-
tract in good faith.
(Comptroller ) ,

Town of Trumbull, supra; State of Connecticut
supra ; Town of Plainville, Dec. No. 1790 (1979);

Hamden  Community Child Care, Inc., Dec. No. 1771  (1979); Southinq-
ton Board of Education, Dec. No. 1717 (1979), aff’d  in Southinqton
Education Association v. Connecticut State Board of Labor Rela-
tions, et al, Dk. No. 229312, Superior Court, Hartford/New Britain
(November 28, 1980); North Branford  Board of Education, Dec. No.
1659 (1978); Derby Board of Education, Dec. No. 1657 (1976); City
of Stamford, Dec. No. 1052 (1971). In these cases, we have found
that there are three ways in which repudiation of contract may
occur. The first is where the respondent party has taken an action
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c

based upon an interpretation of the contract and that interpreta-
tion is asserted in subjective bad faith by the respondent ,party.
Town of Plainville; Southinqton Bd. of Ed., supra. The second is
where the respondent party has taken an action based upon an
interpretation of the contract and that interpretation is wholly
frivolous or implausible.
Ed.,

Town of Plainville; Southinqton Bd. of
supra. The third type of repudiation of contract does not

involve assertion of an interpretation of the contract by the
respondent, but instead, the respondent either admits or does not
challenge the complainant’s interpretation of the contract and
seeks to defend its action on some collateral ground which does not
rest upon an interpretation of the contract, e.g., financial
hardship, administrative difficulties, etc. If the respondent’s
defense does not excuse its actions, we will find repudiation if
the respondent’s action was contrary to its clear contractual
obligation. Hamden  Community Child-Care; North Branford  Board of
Education; City of Stamford, supra.

Hartford, at p. 4.

The School Board is asserting an interpretation of the Contract. It is the
School Board’s argument that the word “render” as used in Article VI C 2 b
required Norwood  to either (1) actually make and sign a written decision
within ten (10)  school days after the grievance hearing or (2) actually
deposit his signed written decision in either the United States Postal
Service or the interoffice mail system within the ten (10)  school days after
the grievance hearing. The School Board argues that the evidence adduced at
the hearing shows that ten (10)  school days from the grievance hearing was
May 27, 1987, that Norwood  had made and signed the written decision on May
23, 1987, and that the decision was deposited with the postal service and/or
the interoffice mail on either May 23 or May 27, 1987. It is plain that the
School Board is basing its defense on an interpretation of the Contract.
Therefore, the third type of repudiation is inapplicable to this case.

We also find that the first and second types of repudiation are not
shown in this case. With regard to the first, there is insufficient
evidence in the record to show that the School Board is asserting its
interpretation of the word “render” or its version of the evidence in
subjective bad faith (i.e. without an honest belief in the merits of its own
argument). With respect to the second type of repudiation, the School
Board’s interpretation of the word “render”  and its version of the facts may
not necessarily be correct, but they are plausible.

In most cases of alleged repudiation of Contract, the foregoing would
be dispositive of the case. However, the Association has raised a fourth
way in which repudiation may be shown. The Association’s arqument on this
score is based upon our decision in East Hartford Board of E&cation,

eld that within the context ofDecision No. 1911  (1980). In that case we hl
decidinq the meaninq of a qrievance settlement, a party will be found to
have repudiated the grievance settlement if the factual basis for that
party’s interpretation of the grievance settlement is incorrect.

It would be beyond our jurisdiction to apply East Hartford Board of
Education repudiation analysis to a dispute (like the present) which solely
concerns application of the provisions of a collective bargaining agreement.
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There are at least three types of breach of contract disputes which could
conceivably arise between parties. One is where the parties have a dispute
over the meaning of the contract’s language. The second is where there is
no dispute over the meaning of the contract’s language, but there is a
dispute over facts and the resolution of that factual dispute determines
whether there has been a breach of the contract. The third type of dispute
is one which involves both of the first two types of disputes. A major
function of grievance arbitration is to decide disputes of the second sort
described above.* Contractual disputes which solely concern questions of
fact, like questions of interpretation of the contract’s language, are still
questions of breach of the collective bargaining agreement. There is no
rational justification in law, sound labor relations &policy,  or common  sense
for concluding that it is a repudiation of contract if a party is simply
wrong in its version of the facts, but merely a breach if a party is wrong
in its interpretation of the meaning of the contract’s language. To label
one situation a repudiation of contract while labeling the other a mere
breach of contract is an exercise in labeling unjustified by reason and
would thrust this Board into an area which is outside its jurisdiction.

Furthermore, the repudiation analysis in East Hartford Board of
Education was an effort to mitigate a dramatic change in our case law
created by East Hartford Board of Education. Prior to East Hartford Board
of Education, we consistently had held that failure or refusal to comply
with a grievance settlement constitutes a violation of the statutory duty to
bargain in good faith and a prohibited practice under all three Connecticut
public sector labor relations statutes.** In East Hartford Board of
Education we departed from that approach and held for the first time that
under the School Board-Teacher Negotiations Act and, by inference, under the
Act Concerning Collective Bargaining for State Employees, a complainant
would have to show the respondent repudiated the grievance settlement before
we would find that the respondent engaged in a prohibited practice.*** It
was to mitigate the effect of that change in our case law that we fashioned

* In Sacks and Kurlantzick, Missinq Witnesses, Missinq Testimony, and
Missinq Theories, Butterworth Legal Publishers (1987),  the authors wrote
with respect to the function of arbitration: “A  primary goal is truth
findinq; that is, the arbitrator must find the actual facts so as to apply
the provisions of the collective bargaining agreement to them.”  at p. 8.

** The Municipal Employee Relations Act, C.G.S. Sections 7-460 to 479; the
Act Concerning Collective Bargaining for State Employees, C.G.S. Sections
S-270 to 280; the School Board-Teacher Negotiations Act, C.G.S. Sections
lo-153a  to 156d.

*** Our specific reasoning on this point in East Hartford Board of Education
was as follows. Section 7-470(a)(6) of the Municipal Employee Relations Act
specifically provides that failure or refusal to comply with a grievance
settlement constitutes a prohibited practice. Neither the School Board-
Teacher Negotiations Act nor the Act Concerning Collective Bargaining for
State Employees contains such a specific provision and therefore the legis-
lature intended that something more than a failure or refusal to comply with
a grievance settlement must exist under those two statutes before a prohib-
ited practice can be found.
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the broad and &peculiar  repudiation analysis set forth in East Hartford Board
of Education. Only once since East Hartford Board of Education have we held
that failure or refusal to comply with a grievance settlement must rise to
the level of repudiation before such action will constitute a prohibited
practice. That case was State of Connecticut (Department of Transporta-
tion), Decision No. 2072 (1981),  which arose under the Act Concerning
Collective Bargaining for State Employees.* Since that case, we have had no
decisions which have applied the analysis of East  Hartford Board of Educa-
tion. In fact, not only have there been no further decisions which have
followed the East Hartford Board of Education analysis, but we have rejected
the holding of East Hartford Board of Education that failure or refusal to
comply with a grievance settlement must rise to the level of repudiation
before a prohibited practice will be found to have occurred. In City of
Bridqeport,  Decision No. 2075-A (19821, we cited with approval our our pre-
East Hartford Board of Education decisions (without specifically referring
to East Hartford Board of Education).** In State of Connecticut (Judicial

. Department), Decision No. 2478 (19851, we specially reaffirmed our pre- East
Hartford Board of Education rule that failure to comply with a grievance
settlement constitutes a prohibited practice under the Act Concerning
Collective Bargaining for State Employees. We stated in our Conclusions of
Law in State of Connecticut (Judicial Department): “The  refusal to comply
with a grievance settlement is a practice prohibited by the Act.” Also, we
explained our reasoning,
Education decisions:

citing and quoting our pre- East Hartford Board of

We have stated on numerous occasions that the duty to bargain
includes the obligation to meet and discuss grievances and to
adhere to grievance settlements. Town of East Haven, Decision
No. 2378 (1985); City of Waterbury, Decision No. 2195 (1983);
City of Bristol, Decision No. 2202 (1983); Town of East Hartford,
Decision No. 1439 (19791, enforced in Conn. State Board of Labor
Relations v. Town of East Hartford, Superior Court, Hartford,
Docket  No. 214657 (May 12, 1978) Burns, J.; City of Waterbury,
Decision No. 1328 (1975). Although the Act invoked here, unlike
the Municipal Employee Relations Act* does not expressly make it
a prohibited practice to fail to comply with a grievance settle-
ment, we have held that such conduct amounts to a refusal to
bargain in good faith and thus a violation of the Act. State of
Connecticut Department of Children & Youth Services, Decision No.
1870 (1980); State of Connecticut (Gary Thomas), Decision No.
1766 (1979). As we stated in State of Connecticut (Gary Thomas),
supra :

* Section 7-470 (a)(6)  C.G.S.

* The State of Connecticut was found to have repudiated a grievance
settlement in that case. However, the East Hartford Board of Education case
was not cited and even the specific analysis actually used in the State case
did not wholly follow the repudiation analysis set forth in East Hartford
Board of Education.

** City of Bridqeport was a decision under the Municipal Employee Relations
Act which held that failure or refusal to comply with a negotiated settle-
ment of a prohibited practice case constitutes a violation of the Act,
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Grievance procedures constitute a cornerstone of the
collective bargaining process which in turn represents the
current American method for promoting relative ,peace  and
stability in labor relations. As an authoritative work
puts it:

“One of the fundamental underpinnings of national
labor policy is the preference for the voluntary
resolution of disputes between parties in a collec-
tive bargaining relationship. That preference,
expressed both legislatively and judicially, has
led to the widespread utilization of contractually
agreed uon grievance-arbitration procedures as a
means for labor and management to adjudicate their
differences with one another.” ABA Section on
Labor Law (C.J. Morris) The Developinq Labor Law,
Cum. Supp. (1971-75) p. 270.

In the present case, it is not our function to relitigate the
merits of the srievance  decisions. Our role in this procedure is
limited. As w; stated in City of Waterbury, Decision-No. 2195
(1983):

Under the Act, it is a major function of this Board to over-
see the framework for the development of such [grievance]
procedures and to assure that such procedures, once developed,
are adhered to by the parties. We do not sit as an appellate
body to second-guess the merits of grievance settlements. It
is simply our statutory responsibility to assure that
grievance procedures and settlements be respected.

State of Connecticut (Judicial Department), pp. 6 and 7.

Since State of Connecticut (Judicial Department), we have continued under
the Act Concerning Collective Bargaining for State Employees to follow the
rule reestablished therein, rather than the rule of East Hartford Board of
Education. See, e.g. State of Connecticut (KYS),  Decision No. 2574 (1987);
Department of Public Safety, State of Connecticut, Decision No. 2664 (1988).
From the foregoing, it is plain that East Hartford Board of Education
already has been overruled, in our decisions under the Act Concerning
Collective Bargaining for State Employees.

The present case is the first which has presented the question of
repudiation versus failure or refusal to comply with a grievance settlement
under the School Board-Teacher Negotia-tions Act. We now expressly overrule
East Hartford Board of Education under the School Board-Teacher Negotiations
Act and reconfirm that a failure or refusal to comply with a grievance
settlement constitutes a violation of the duty to bargain and a prohibited
practice under all three Connecticut public sector labor relations
statutes. Accordingly, the unique fact-oriented repudiation analysis set
forth in East Hartford Board of Education for disputes concerning failure to
comply with a grievance settlement is moot because a complainant need only
show that there has been a failure or refusal to comply with a grievance
settlement in order to establish that a prohibited practice has been
cmtted.

-15-



In view of the foregoing, the complaint posed by the Association should
have been whether or not the School Board failed or refused to comply with a
grievance settlement, not whether the School Roard  repudiated a grievance
settlement. However, this still does not aid the Association in this case.
As was discussed above, the threshold and determinative question in the
present case remains whether or not the School Board breached the Contract.
The Association could only establish a prima facie case that the School’
Board failed or refused to comply with a grievance settlement by showing
that the Superintendent violated the Contract by failing to render his
grievance decision within ten (10) school days.

In this regard, the present case is identical to State of Connecticut
(Blue Cross/Blue Shield), Decision No. 2474 (1986). In that case, the State
was charged with unilaterally changing emergency room benefits which had
existed by practice under Blue Cross/Blue Shield health insurance plans.
Under our case law it is a violation of the duty to bargain in good faith
and a prohibited practice for an employer to unilaterally change existing
conditions of employment. However, it was the insurance carrier (i.e. Blue
Cross) that made the change and not the State. The complainant unions
argued that the collective bargaining agreements in effect between them and
the State imposed a duty on the State to continue emergency room benefits at
the same level as had existed before the change. The unions’ prima facie
case that the State was guilty of a prohibited practice as a result of the
unilateral change in employee emergency room  benefits depended entirely upon
a finding that the State had breached a requirement contained in the
collective bargaining agreements. In State of Connecticut (Blue Cross/Blue
Shield) we discussed this problem as follows:

. . .
make the

the unions argue that the collective bargaining agreements
State responsible for changes made by BC/BS and therefore

obligated the State to continue the former level of benefits on a
self-insured basis when BC/BS refused to provide the former level
of benefits. The unions’ claim in this regard is not based on any
practice by which insurance carriers have reduced benefits in the
past with the State making up the difference in benefits by self-
insuring. There has been no such practice because the present
situation is the first instance of reduction in the level of
benefits by a carrier. Rather, it is the unions’ claim that the
terms of the collective bargaining agreements make the State
responsible for the change made by the carrier and require the
State to make up the difference in benefits by self-insurance.
The Unions’ argument is a claim that the State has breached the
collective bargaining agreements. This Board, the NLRB,  and the
courts have repeatedly and unequivocally held that breach of a
collective bargaining agreement is not an unfair labor practice or
prohibited practice, but is instead exclusively “grist for the
grievance arbitration mill” which is the parties’ chosen forum for
determination of private rights under collective bargaining agree-
ments.
Britain,

We have no jurisdiction over such questions. City of New
Decision No. 773 (19671, aff’d in Local 1186 v.

Connecticut State Board of Labor Relations, 159 Conn. 46 (1970).
In Derby Board of Education, Decision No. 1657 (1978),  we stated:
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Our only proper function... . ..is to determine whether
there has been a violation of the applicable labor rela-
tions statute. In making such a determination we may
have occasion to construe the collective bargaining
agreement between the parties and where that is the case
we have jurisdiction to make that construction. Thus
where an employer unilaterally changes substantial con-
ditions of employment during the term of a contract, that
action is prima facie a refusal to bargain in good faith
and a violation of a labor statute. Newinqton Bd. of
;,  Case No. MPP-2383, Dec. No. 1116 (1973). . . .Ed

x x x
The present case is governed by different principles.

We have consistently held that conduct which does not
violate the Act in any other way, does not constitute a
violation merely because it may be a breach of contract.
Trumbull Bd. of Ed., Case No. TPP-4021, Dec. No. 1632
(1978); Windsor Bd. of Ed., Case No. TPP-4078, Dec. No.
1644 (1978). (emphasis added) Derby Bd. of Ed., at p. 3.

Accordingly, we must dismiss the unions’ claim that the State
made an illegal unilateral change. Clearly there was a change,
but it was made by BC/BS,  not the State. . ..the question of
whether the State was legally responsible for the change made by
BC/BS  is purely a question of breach of the collective bargaining
agreements.

State of Connecticut, pp. 10-11.

In the present case, the Association must show that Norwood  breached Article
VI C 2 b of the Contract by failing to l’renderl’ his decision within ten (10)
school days in order to establish its prima facie case.
question beyond our jurisdiction to decide.

That simply is a

The proper course for the Association to have followed was to file a
separate grievance when the School Board refused to accept the Association’s
position that Article VI C 2 b and Article VI E 5 required the School Board
to implement the remedy requested in the Courses grievance. So far as the
record shows, no such grievance has been filed. The Association’s failure
to do so should not constitute a bar to the filinq of such a qrievance  at
this time since the School Board’s
in the Courses grievance obviously

refusal to implement  the r:medy  requested
is a refusal which the School Board has

been continuing to engage in since May of 1986.*

* We should note that one defense
serves as no part of the basis for- .

argued by the School Board in this case
our dismissal of the Association’s com-

plaint. The School Board argued that the complaint should be dismissed
based on the rule set forth in Cit
This case does not qualify for

, Decision  No.  2411 (1985).
application of the New London  rule because:

the Courses grievance and the prohibited practice complaint involve alto-
gether different sections of the Contract, different questions of contract
interpretation, and different facts.
London  is not met e.g.

Thus, the first requirement of New
that “the  issue of contract interpretation detana-

tlve of the grievance [i.e. whether Reich could be required to take the
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Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the School Board-Teacher Negotiations Act, it is

ORDERED, that the complaint filed herein by the Association be, and the
same hereby is dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

4e,)
Patricia V. Low

* (continued from previous page)
extra courses] be the same issue of contract interpretation that would be
determinative of the prohibited practice case [i.e. whether Norwood's
decision on the Courses grievance was
days]."

'rendered' within ten (10)  school
Additionally, the New London rule is limited to the context of

unilateral change cases where the employer has raised the contract as a
defense. This is not that sort of case.
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