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Cctober  7, 1988

DECISION
and

DISMISSAL OF COMPLAINT

Statement of the Case

On June 3, 1987, the Stamford Police Association (hereinafter the Com-
plainant) filed with the Connecticut State Board of Labor Relations, (here-
inafter the Board) a complaint pursuant to Section 7-470.  of the Municipal
Employee Relations Act (the Act), alleging that the City of Stamford (here-
inafter the Respondent) has engaged and is engaging in prohibited practices
within the meaning of Section 7-470 in that the Respondent (1) since on or
about May 10, 1987 unilaterally without negotiations changed the uniform of
police offices by eliminating baseball caps; (2)  since on or about May 6,
1987 unilaterally without negotiations instituted a Fleet Accident Review
Policy; (3)  since on or about April 22, 1987 unilaterally without negotia-
tions changed and/or established a new schedule for captains; and (4) since
on or about May 9, 1987 unilaterally without negotiations established a new
shooting policy.

After the requisite administrative steps had been taken, the matter
came before the Board on January 21, 1988 in the Labor Department Building,
200 Folly Brook Boulevard, Wethersfield, Connecticut, at which time all
parties appeared, were represented and afforded a full opportunity to adduce
evidence, examine and cross-examine witnesses, and make argument. By March
30, 1988 both parties filed written briefs.

On the basis of the record presented, we make the following findings of
fact, conclusions of law, and dismissal of the complaint.
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Findinqs  of Fact

1. The Respondent is an employer within the meaning of the Act.

2. The Complainant is an employee organization within the meaning Of
the Act,

3. At the time of the filing of this complaint, there wzs a collective
bargaining agreement in existence between the parties which ran from July  1,
1985 to and including June 30, 1987.

4. The Contract’s Recognition  /clause  states: “The City recognizes the
Association as the exclusive represe, ntative  and bargaining agent for the
bargaining unit, consisting of all uniformed and investigatory personnel
within the Stamford Police Department except that of Chief of Department and
three Deputy Chiefs.” (Exhibit 18)

5 . The collective bargaining agreement between the parties which began
on July 1, 1979 provided for a change in work schedule to cornnence  during
the month of January 1981. (See Article 4, page 3, Hours and Work week, of
Exhibit 2.) The new work schedule was incorporated into a new Article 4 and
has been unchanged in the subsequent collective bargaining agreements (see
Exhibits 3, 4 and 5). Its language is as follows:

4 . Hours and Work Week: All present practices and procedures
concerning scheduling days off and tours of duty shall remain in
effect subject to the following provisions:

A. No member will work more than two hundred forty-three
(243) tours per year. Members, who work steady day shifts, shall
receive eighteen (18) day-off slips per year. Members who
presently work a schedule of tours of less than two hundred
forty-three (243) appearances, will maintain such schedule, and
will not be entitled to any slips. Members, who work  a schedule
of tours in excess of two hundred forty-three (243) appearances
will receive slips equal to the difference between the number of
appearances, [sic] they are scheduled to work and two hundred
forty-three (243). The basic work schedule shall be a two (2)
tour system consisting of a 7 a.m. to 3 p.m. cycle followed by a
3 p.m. to 11 p.m. cycle, and then back to the 7 a.m. to 3 p.m.
cycle, and so forth. There shall be a cycle of straight late
tours consisting of tours of 11 p.m. to 7 a.m. . . . . . . For the
welfare of individual officers, a different schedule may be
agreed with the consent of both the Chief of Police and the
President of the PBA. Also, members, if suffering a hardship,
shall be entitled to be relieved of the steady late tours with
the consent of the Chief of Police, which consent shall not be
unreasonably withheld. The late tour shall be the six month
cycle, and no member shall be required to again work such late
tour for the minimum period of one year from the end of such
previous cycle. Members shall be entitled, on a rank by rank
basis, to swap tours of duty regardless of time in grade. The
rotating shifts shall be four (4) days on and seventy-two (72)
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hours off; four (4) days on and fifty-six (56) hours off OR five
(5) days on 2nd sixty-four (64) hours off; five (5) days G and
eighty-eight (88) hours off.

(See Exhibits 3, 4 and 5)

6. On July 7, 1982, Special Order No. 82-30 was issued by Chief
John T. Considine in regard to duties of evening duty captain, providing:
“The  evening Duty Captain shall be i:Jn duty Tuesday thru Saturday during the
hours between 7 PM - 2 AM. Every third week the Captain shall take Tuesday
off as a regular off day.“.  (See Exhibit 6) I1

7. Duty Captains Agostino and Devito twice had their assignments
switched. On March 28, 1985, Chief Considine assigned Captain Devito to the
regular evening shift; Captain Agostino was assigned to the day shift. (See
Exhibit 7: Personnel Order No. 85-53.) Cn July 18, 1986, Chief Considine
reassigned the Captains, this time Captain Agostino was reassigned to Night
Captain, and Captain Devito was reassigned to Captain Agostino’s position,
that of Commanding officer of the Uniform Division, a day shift position.
(See Exhibit 8: Personnel Order No. 86-136.)

8. On April 221  1987, the Duty Captains were for the first time
assigned by Acting Chief George Mayer to rotating schedules. Captain
Agostino was to assume the E rotation, Captain Frank Roman0  was to assume
the F rotation, and Captain Devito was to assume the G rotation. (See
Exhibit 9: Personnel Order No. 87-68.) .

9. These assignments were accompanied by Special Order No. 87-04 from
Deputy Chief Walter Young which explained the need for, and the hours of,
the rotating schedule: “In order to have the Duty Captains available during
the most critical hours, and to the greatest number of’officers, they will
work a rotating schedule (10 am - 6 pm and 6 pm - 2 am) .‘I

10. General Order 85-5 authorized the optional wearing of an approved
baseball type hat by officers while on duty and stated among other things
that : “The baseball type cap DOES NOT  replace the regulation uniform cap.
When the regulation cap is ordered as uniform of the day, it will be
worn... The approved baseball cap IS NOT  to be worn off duty... The
baseball cap WILL NOT  be part of theoriginal  issue, but it may be purchased
via the voucher or with the officers own money.”

11. General Order 87-1 rescinded General Order 85-5 and stated as
follows:

Effective 0700 hours, Sunday, May 10, 1987, the wearing of
the baseball type cap will no longer be authorized as part of
the police uniform for the Stamford Police Department... The
baseball type cap is NOT to be worm at ANYTIME as part of the
uniform, either on oroff  duty. It is not to be worn on side
jobs... Baseball type caps may be worn by non uniform personnel
on duty at major crime scenes for the purpose of identification.

12. The City also instituted a Fleet Accident Review policy. The
stated purpose of the policy is:
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to instill in the members of the Stamford Police Department
the need to develop safe driving habits. The primary objective
will be to re-educate  those members with poor driving records in
safe driving techniques as’taught in the National Safety Counsel
Defense Driving program. The policy will provide for a systematic
review of accidents involving department vehicles and ensure the
safe operation of those vehicles by members of this department.
. . . It will be the policy of tile Stamford Police Department to
submit reports of all accidents involving department vehicles to
the fleet accident review connnittee  who will determine whether or
not the accident was preventable.

,
(See Exhibit 14: Fleet Accident Review)

13. The policy includes creation of a Fleet Accident Review Committee
composed of the Fire Chief, Police Chief, Personnel Director, Public works
Commissioner, Chief Teamster Union Steward, and Risk Manager, or their
appropriate designee.

14. The committee is empowered to meet on a regular basis to determine
which accidents were preventable or could have been mitigated in some way.

15. If requested by the Chief, the Committee can make a nonbinding
recommendation concerning administrative action which should be taken,
ranging from a warning letter to termination of employment. (See Exhibit
14, pp. l-3; Exhibit 15, p. 3.)

16. The policy provides that before implementation of the recommenda-
tion of the Committee, “the  member will be afforded a proper hearing in
accordance with the Rules and Regulations of the department and in compli-
ance with the contract between the Stamford Police Association and the City
of Stamford. . . . II (See Exhibit 14, page 3.)

17. Item 4 of the complaint concerning changes in shooting policy was
no’longer in dispute at the time of the Board hearing.

Conclusions of Law

1. The elimination of wearing of baseball caps was a & minimis
change which does not impinge with sufficient depth on the working condi-
tions of the bargaining unit to require negotiations.

2. The establishment of a Fleet Review Committee  was within the
exclusive managerial powers of the City, and did not constitute a unilateral
change in working conditions or refusal to bargain, because the effects of
its written procedures and decisions on bargaining unit members were
advisory only, and if implemented, were subject to the Contract’s protec-
tions, including the grievance procedure.

3. The transfer of the Captains from  fixed shifts to rotating shifts
concerns a mandatory subject of bargaining, Although the City had not
previously required Captains to work rotating shifts, the City was allowed
to place the Captains on rotating shifts because Article 4 of the Contract
permits the use of such shifts for any bargaining unit member including
Captains.
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Discussion

In each count of its complaint, the Complainant charges that the City
unilaterally changed certain conditions of employment which have existed by
past practice. The Complainant requests a full and comprehensive statutory
relief.

Under the Act, a municipal employer has the duty to bargain cncerning
substantial changes in major terms of conditions of employment made during
the term of an existing collective bargaining agreement. Town of Newinqton,
Decision No. 1116 (1973). -Such a change in a;major  term or condition of
employment without first negotiating the change with the employees’ bargain-
ing representative may constitute a refusal to bargain and a practice
prohibited by Section 7-470 (a)(4) of the Act. However, not all unilateral
changes made by an employer constitute a refusal to bargain, such as when
(1) the change does not amount to a substantial change in a major term or
condition, State of Connecticut, Decision No. 2663 (1988); Town of Strat-
ford, Decision No. 1833 (1979),  or (2) when the change solely concerns a
matter  fundamental to the operation of the public agency and falls within
the realm of sole managerial discretion, Town of Guilford, Decision No. 1829
(1979),  or (3) where the collective bargaining agreement gives express or
implied consent to the type of unilateral action involved, Town of Newinq-
m, Decision No. 1116 (1973).

First Count: wearingofF3aseballcap.s.

The Complainant argues that the practice of wearing baseball type
police caps had been in force for two years and was a benefit of sufficient
duration to create an established past practice. The Complainant also
argues that the shield of the standard cap posed safety hazards and that the
Respondent is dismantling an established practice in order to discipline
individual offenders.

cabs,
General Order No. 85-5 initially authorized the wearing of baseball
but specified that the “baseball type cap DOES NOT replace the

regulation uniform cap. When the regulation cap is ordered as uniform of
the day, it will be worn. ..the baseball cap WILL NGT  be part of the original
issue, but it may be purchased via the voucher or with the officers own
money. ” Thus, from the beginning, the Respondent retained the right to
prescribe the uniform of the day and retained the right to discontinue the
wearing of baseball caps. The right to purchase the baseball caps via the
voucher during the time when the wearing of the baseball caps was allowed
has no logical bearing on whether a right was created to continue wearing
such caps while on duty.

The Complainant has also raised the question of safety concerning the
shields affixed to the standard police caps. Safety is a mandatory subject
of negotiations, at least when it impinges directly and deeply upon  employee
working conditions. State of Connecticut, Decision No. 2663 (1988). When
safety concerns have been raised in the context of a unilateral change of
working conditions , we have been especially sensitive to the question of
danger to police officers. City of New Haven, Decision No. 2662 (1988).
However, the safety concerns cited by the Complainant were vague, specula-
tive, and insufficient to show that discontinuance of wearing the baseball
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ca-fl  and returning to the standard police caps infringed directly and deeply
on the safety of bargaining unit members. There must be adequate proof of
safety hazards for us to find that there has been a significant change in a
major term or condition of employment and order bargaining. There was
insufficient evidence to show that the wearing of the baseball caps was a
matter of safety rather than a fashion fad that had seen its day.

Finally, there is no convincing evidence that the prohibition of
wearing baseball caps while on duty was motivated by an intent to discipline
employees. Moreover, if the record had contained such evidence, that would
be a claim for the grievance/arbitration procedure.;i

We dismiss the first count of the complaint. The change there in
question was de  minimis.

Second Count: The Institution of a Fleet Accident Review Policy

The Complainant submits that the effects of the City’s decision to
institute the Fleet Accident Review Committee impact substantially upon
major terms or conditions of employment.* Specifically, the Complainant
argues that this is a “star chambered court” which, though advisory in
nature, would prejudice employees because they are not allowed to be present
when the Committee deliberates to decide upon recommendations of discipli-
nary action. The complainant argues that this situation is similar to Town
of Stratford, Decision No. 1936 (19801, in that the Committee procedures
would place the employee at a decided disadvantage should subsequent disci-
pline be invoked pursuant to the Committee’s recommendation. (Complainant’s
brief, p. 14.) The Respondent points out that the Stratford case did not
involve a reduction in the procedural protections afforded to employees in
the case of possible discipline, but the changing of pension board voting
rules concerning the eligibility of an employee to receive a pension. The
change in Stratford made it more difficult for employees to obtain a favor-
able ruling by reducing the voting power of the employee representatives on
the pension board. We agree with the Respondent on this point; Stratford is
not analogous to the present case.

After examining the Policy and Procedures of Fleet Accident Review (Ex.
141, we find that there has been no reduction in the procedural protections
afforded to employees in the case of possible discipline. Cf. City of New
Haven, Decision No.  2601 (1987). The main function of the Corrunittee  is to
determine whether or not, after reviewing the available reports and informa-
tion, an accident was preventable. That determination is then reported to
the Police Chief. A recommendation concerning disciplinary action is made
by the Committee only upon receipt of a request from the Chief. The City
Charter expressly states that the powers and duties of the Police Chief
include, among other powers, responsibility for “(1) The administration,
supervision and discipline of the Police Department including suspension
and/or loss of pay not to exceed thirty days... .I’  It is appropriate for
the Police Chief, in fulfilling his responsibilities under the charter, to
request a recommendation from the Committee, which presumably has made a

* The Complainant does not question the Respondent’s right to institute the
Committee itself, hence our discussion need not address the Respondent’s
decision to create the Committtee.
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full investigation and is in a position to advise him. Recommendations from
the Committee are not binding on the Chief. Additionally, the procedures of
the Committee state: “However, ,before  that recommendation is acted upon,
the member will be afforded a proper hearing in accordance with the Rules
and Regulations of the department and in compliance with the contract
between the Stamford Police Association and the City of Stamford..‘1 (Second
page of Exhibit 14.)  Moreover, if there was discipline recomended,  the City
would be required by the Act to provide the Union with any information and
reasoning that led to committee recommendations. See, e.g. West Hartford
Board of Education, Decision No. 1826 (1979); Board of Education v. State
Board of Labor Relations, 190 Conn. 235 (1983).,

For the above-stated reasons, we dismiss the second count of the
complaint.

Third  Ccmt: RotatingShifts  for theCaptains

The subject of employee work schedules is a mandatory subject of bar-
gaining. See, e.g,  Town of Guilford, Decision No. 1829 (1977); Town  of
Newinqton: Decision No. 2146 (1982); Town  of Hamden,  Decision No. 2617
(1988). There is no dispute over the fact that the City substantially
changed the work schedules of three of the five duty captains. These
captains previously  worked fixed shifts and General Order No. 87-04 changed
that to a rotating schedule of 10:00 a.m. to 6:00 p.m. and 6:00 p.m. to 2:00
a.m. This unilateral change would constitute a failure by the City to
bargain in good faith, unless the City proves an appropriate defense.

The City argues that Article 4, Hours and Work Week Section A of the
Contract, permitted the City to require any bargaining unit member,
including captains, to work a rotating shift. We have held that if a
collective bargaining agreement gives an employer either express or implied
consent to make a change in conditions of employment, the duty to bargain
has been fulfilled and the employer may unilaterally change the existing
practice. See, e.g. Town of Newinqton Board of Education, Decision No. 1116
(1973). Article 4.A  of the Contract clearly allows the City to require any
officer to work rotating shifts. There is no exception stated for captains.
Moreover, the prefatory language of Article 4 which states past practices
and procedures concerning the scheduling of days off and tours of duty is
expressly made subject to Section A of Article 4. Thus, the change from
straight fixed shifts to rotating shifts is allowed by the Contract.

There is one problem, however, with what the City did in the present
case. While Article 4A permits the City to require employees to work
rotating shifts, the specific shifts contemplated by the Contract are a Ywo
(2) tour system consisting of a 7 a.m. to 3 p.m. cycle followed by a 3 p.m.
to 11 p.m. cycle, and then back to the 7 a.m. to 3 p.m. cycle, and so
forth,” the rotating shifts imposed on the Captains was a 10:00 a.m. to 6:00
p.m. cycle followed by a 6:00 p.m. to 2:00 a.m. cycle, and so forth. This
apparent departure from the rotating shift specified in the Contract is a
question of whether or not the City breached the collective bargaining
agreement. The only question posed to us by the complaint was whether the
City was permitted to unilaterally impose a rotating shift schedule on the
Captains. The question of whether the specific shift hours imposed conform
to contractual requirements is one for the grievance arbitration procedure,
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at least in the absence of any argument presented to us by the Complainant
concerning the specific rotating shifts allowed by the Contract. If there
has been a breach of the Contract, an appropriate remedy should be fashioned
by the arbitration process.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is
dismissed.

CONNECTICUJ  STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Craiq Shea
Craig Shea

s/ Lee Terry
Lee Terry
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